BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sandra White						:
							:
	v.						:			C-2010-2206165
						:
PECO Energy Company				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This decision dismisses the Formal Complaint of Sandra White (Complainant or Ms. White) filed against PECO Energy Company (Respondent, PECO or Company), with the Pennsylvania Public Utility Commission (Commission) on October 19, 2010, at Docket No. C‑2010-2206165.


		Ms. White alleges she entered into a payment arrangement with PECO in April 2009.  Under the agreement she paid $471.00 a month for approximately five months, plus her current monthly usage.  When winter arrived she could no longer pay the $471.00 plus her usage which averages $200.00 a month.  There was a “series of medical holds,” however service termination is pending.  (Complaint ¶5).  Complainant asserts that when she contacted the Commission she was told to verify that no arrearages were a part of a Customer Assistance Program (CAP).  Complainant averred a PECO representative told her that the arrearages did not include CAP arrears, “but the PUC was later told funds included CAP.”  (Complaint ¶5).  As relief Complainant is seeking a Commission-ordered “reasonable/practical” payment arrangement with Respondent. 
		On November 15, 2010, PECO filed an Answer.  The Company denied that the 
Complainant is unable to pay her bills.  Respondent alleged that on December 19, 2006, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  On September 10, 2007, BCS established a payment plan for Complainant on a $2,170.00 balance, in addition to a regular budget amount of $229.00, but she defaulted.  On April 24, 2009, Respondent issued Complainant a payment plan on a $5,190.96 balance but she was removed from the payment agreement on June 8, 2009, for failing to make payments.  On June 29, 2009, Respondent reinstated Complainant on a payment plan but after missing payments she was removed from the payment agreement on November 3, 2009.   Respondent averred that the Complainant’s account balance is $5,790.68.  According to Respondent, Complainant’s account balance of $5,790.68 includes $1,925.16 of CAP arrears.  (Answer ¶4).  Under Sections 1405(c) and (d) of the Public Utility Code (Code), Respondent argues that the Complainant is not entitled to a payment agreement because she defaulted on Commission-issued and Company-issued payment arrangements.  (Answer ¶4).  66 Pa. C.S. §§ 1405 (c) and (d).  
	
		On February 28, 2011, the Commission notified the parties that this case was assigned to Administrative Law Judge (ALJ) Cynthia Williams Fordham for an initial hearing in Philadelphia on April 12, 2011, at 9:30 a.m.  ALJ Fordham issued a Prehearing Order, which outlined the applicable procedural rules and was served upon the parties on March 25, 2011.  

		ALJ Fordham convened and closed the initial hearing in Philadelphia on April 12, 2011.  Ms. White represented herself.  PECO was represented by Tishekia Williams, Esquire. Complainant offered one exhibit (Complainant’s Exhibit 1), which was admitted into the record.  (Tr. 19).  Respondent sponsored three exhibits (Respondent’s Exhibits 1, 2, and 3), which were admitted into the record.  (Tr. 19).  

		Prior to the receipt of testimony the parties entered into a stipulation, upon which the ALJ could render a decision.  (Tr. 4).  The parties stipulated that the uncontested balance on Complainant’s account was $6,943.24 reduced to $6,582.24 by her not yet posted payment of $361.00.  (Tr. 4-5; Complainant’s Exhibit 1).[footnoteRef:1]  The parties also stipulated that the account balance included $603.56 in Customer Assistance Program (CAP) arrears.  If Complainant satisfied the CAP arrears, PECO would not object to the Commission issuing Complainant a payment agreement based on her monthly gross income and arrears.  (Tr. 6-8).  Ms. White testified she needed 30 days to pay the $603.56 CAP arrears.  (Tr. 8). [1:  	Because Complainant made the $361.00 payment on the morning of the hearing, the payment had not yet posted to her account.  Complainant’s Exhibit 1 is the receipt for her $361.00 payment.
] 


		Complainant gave testimony as to her household income, expenses and family size.  (Tr. 9-10).  Respondent’s senior regulatory assessor, Teresa Ferrier, gave testimony on a payment plan issued to Complainant by BCS.  (Tr. 15-17).  Ms. Ferrier also testified that in October 2010 BCS dismissed Complainant’s informal complaint because her balance included CAP arrears.  (Tr. 17; Respondent’s Exhibit 3). 

		On May 13, 2011, ALJ Fordham issued to the parties an order, which stated: 

An Initial Hearing was held in this matter on Tuesday, April 12, 2011.

	During the hearing, the parties agreed that $603.56 of the Complainant’s outstanding balance is CAP arrearage.  The parties stipulated that the Complainant could have a payment arrangement if she paid the CAP arrearage.  The record was held open to allow the Complainant to make the payment(s).  The Complainant is required to pay the $603.56 CAP arrearage by June 7, 2011.  By June 11, 2011, the parties should provide me with a copy of the Complainant’s check or confirmation that she paid $603.56.  If that confirmation is not received, the undersigned will assume that the payment was not made, the record will be closed and no payment arrangement will be established.

My contact information is:

Administrative Law Judge Cynthia Williams Fordham
Pennsylvania Public Utility Commission 
801 Market Street, Suite 4063
Philadelphia, PA 19107


Telephone:  (215) 560-2105
Fax:  (215) 560-3133

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complainant is required to pay the $603.56 CAP arrearage by June 7, 2011.  

		2.	That by June 11, 2011, the parties should provide the undersigned with a copy of the Complainant’s check or confirmation that she paid $603.56.

		3.	That the parties shall comply with the procedural rules and regulations discussed herein.


(ALJ Fordham’s Order #2, entered May 12, 2011).

		There is no evidence in the record to establish that the parties provided ALJ Fordham with proof or confirmation that Complainant paid the CAP arrears in the amount of $603.56. 

		The April 12, 2011 hearing generated 20 pages of transcribed testimony.  By Third Interim Order Closing the Record dated February 23, 2012, the record was closed and the parties were informed that the judge in this proceeding had been changed from ALJ Fordham to the undersigned ALJ to prepare and issue a decision in this proceeding.  This case is procedurally ripe for ruling.

FINDINGS OF FACT

		1.	Complainant Sandra White resides at 68 Bryn Mawr Avenue, Lansdowne, PA 19050.  (Tr. 8).

		2.	Respondent is PECO Energy Company.  (Tr. 4).

		3.	On September 10, 2007, the Commission’s Bureau of Consumer Services (BCS) issued Complainant a payment agreement on a $2,170.00 account balance.  (PECO’s Exhibit 2).  However Complainant defaulted.  (Tr. 16-17).  

		4.	During the April 12, 2011 initial hearing in this proceeding, Complainant and Respondent stipulated that Complainant’s account balance was $6,582.24.  (Tr. 4-5).

		5.	Complainant and Respondent stipulated that Complainant’s account balance in the amount of $6,582.24 included $603.56 in Customer Assistance Program (CAP) arrears.  (Tr. 8).

		6.	Complainant and Respondent stipulated that Respondent would not object to the Commission issuing Complainant a payment agreement based on her monthly gross income and arrears, provided that Complainant paid her CAP arrears in the amount of $603.56.  (Tr. 6-8).

		7.	Complainant requested 30 days from the date of the April 12, 2011 initial hearing in order to pay her CAP arrears.  (Tr. 8).

		8.	On May 13, 2011, Administrative Law Judge (ALJ) Cynthia Williams Fordham issued an order instructing the parties to provide to her proof or confirmation by June 11, 2011, that Complainant had paid her CAP arrears in the amount of $603.56.  (ALJ Fordham’s Order #2, entered May 12, 2011).

		9.	ALJ Fordham informed the parties that if proof or confirmation of Complainant’s payment of the CAP arrears was not provided to her by June 11, 2011, she would assume that payment was not made and no payment arrangement would be established for the Complainant.  (ALJ Fordham’s Order #2, entered May 12, 2011).

		10.	There is no evidence in the record to establish that the parties provided ALJ Fordham with proof or confirmation that Complainant paid the CAP arrears in the amount of $603.56. 

DISCUSSION


Complainant as the party seeking relief from the Commission in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  

		The outcome in this proceeding is governed by the Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., which became effective December 14, 2004.  This law provides strict guidelines that the Commission must follow in addressing customer complaints.  Section 1405(c) of the Code provides:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

Section 1405(d) of the Code provides:

(d)	Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(d).[footnoteRef:2] [2:  	The Commission has interpreted Section 1405(d) as follows:

We conclude that § 1405(d) permits the Commission (in addition to instances where there has been a change of income) to establish one payment agreement that meets the terms of Chapter 14 before the prohibition against a second payment agreement in § 1405(d) applies.

Reconsideration of Implementation Order entered October 31, 2005, Docket No. M-00041802F0002.] 


		The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities or for customers defaulting on a previous payment agreement, absent a change in income.  

Section 1403 of the Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

		As mentioned above, Section 1405(c) of the Code prohibits unpaid CAP balances from being the subject of a payment agreement negotiated or approved by the Commission.  In the present case, Complainant stipulated that her account balance included CAP arrears upon which she defaulted.  Therefore by statute the Commission lacks authority to grant her a payment agreement. 

Under Section 1405(d) of the Code, the Commission may grant a customer at least one payment agreement.  However when the customer defaults, the statute prohibits the Commission from establishing a subsequent payment arrangement, absent a change of income. This prohibition does not restrict the public utility, in its discretion, from extending a subsequent payment agreement to a customer.  66 Pa. C.S. § 1405(d).

The documentary evidence establishes that on September 10, 2007, BCS issued Ms. White a payment agreement on a $2,170.00 account balance.  (PECO’s Exhibit 2).  However Complainant defaulted.  (Tr. 16-17).  At the April 12, 2011 hearing, PECO stipulated it had no objection to a Commission-ordered payment arrangement for Ms. White, provided that she paid her CAP arrears in the amount of $603.56.  Ms. White requested 30 days to pay the CAP arrears. 

ALJ Fordham issued an order on May 12, 2011, instructing the parties to provide her with proof of payment of the CAP arrears by June 11, 2011.  ALJ Fordham’s order thereby extended Ms. White’s 30 day request to pay the CAP arrears to 60 days.  The judge’s order informed the parties that if proof of payment of the CAP arrears was not provided by June 11, 2011, the Commission would not establish a payment arrangement.  (ALJ Fordham’s Order #2).  There is no evidence in the record to establish that the parties provided proof or confirmation of Complainant’s payment of her CAP arrears.  Accordingly, under Section 1405(d) of the Code, the Commission is precluded from establishing a payment arrangement for the Complainant.  
Furthermore there is no record evidence to establish that PECO is responsible or accountable for the problem described in the Formal Complaint.  Therefore, the Complainant has not carried her burden of proof and the Complaint must be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.	Complainant as the party seeking relief from the Commission had the burden of proof.  66 Pa. C.S.A. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq., applies to this proceeding.

4.	The Commission has the authority to establish one payment arrangement for a customer even if that customer has defaulted on a payment arrangement negotiated with the utility.  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002.  

5.	Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a Commission-ordered payment agreement.  66 Pa. C.S. § 1405(d).

6.	Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.  66 Pa. C.S. § 1405(c).



ORDER


THEREFORE,

IT IS ORDERED: 


1. That the Complaint of Sandra White against PECO Energy Company at Docket No. C-2010-2206165 is dismissed for her failure to carry her burden of proof. 

		2.	That the Secretary’s Bureau shall mark Docket No. C-2010-2206165 closed. 
[image: CAJ8.JPG]

Date:  February 27, 2012		
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