BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

John R. Starzmann
:


:


v.
:
C-2010-2192759



:

PECO Energy Company
:

ORDER
GRANTING IN PART AND DENYING IN PART

MOTION TO STRIKE AND PETITION TO REOPEN RECORD


On August 5, 2010, John R. Starzmann (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (“PECO” or “the Company”), Docket Number C-2010-2192759.  In his complaint, Mr. Starzmann asserted that there is a reliability, safety or quality problem with his utility service.  Mr. Starzmann attached to his complaint a letter providing further details of the problems.  In the letter, Mr. Starzmann stated that “on occasion for 25 years, I have sustained low voltage.  I measure 65 volts on my 120 volt circuits.”  Mr. Starzmann concluded the letter by stating: “PECO’s power quality, procedures and response are unacceptable.”



On September 1, 2010, PECO filed an Answer with New Matter to Mr. Starzmann’s complaint.  PECO denied that there is a service reliability issue at Mr. Starzmann’s property.  PECO denied being notified of any long term or ongoing voltage concerns.  In its New Matter, PECO argued that Mr. Starzmann should not be allowed to bring an action dating back 25 years.


On September 9, 2010, Mr. Starzmann provided an Answer to PECO’s New Matter in the form of a six-page, single-spaced letter responding to PECO’s claims regarding the low voltage occurrences dating back 25 years.  Essentially, Mr. Starzmann stated that he provided the historic data to support his claim that the problem he was experiencing was, in his opinion, related to the design of the electric grid.


On October 19, 2011, a Telephonic Hearing Notice was issued by the Commission establishing an Initial Telephonic Hearing for this matter for Tuesday, December 6, 2011, at 10:00 a.m.  The Initial Telephonic Hearing was held on December 6, 2011 as scheduled.

The transcript was received in this matter on December 27, 2011.  During the hearing, PECO requested the opportunity to file a brief.  That request was granted and a Scheduling Order was issued establishing January 10, 2012 as the due date for Main Briefs.  Mr. Starzmann filed his Main Brief on January 4, 2012 and PECO filed its Main Brief on January 10, 2012.  


Accompanying PECO’s Main Brief was a Motion to Strike Extra-Record Evidence in Mr. Starzmann’s Main Brief (“PECO Motion”).  In its Motion, PECO argued that portions of Mr. Starzmann’s brief, as well as the attached exhibits, are extra-record evidence and should be stricken.  PECO argued, in part, that “[t]he Complainant’s Brief has no grounding in the record.  The Brief consists almost entirely of references to material that was never entered into the record in this case.  As a result, much of the Complainant’s Brief should be stricken and not be considered by the Commission in disposing of this case.”  PECO Motion at 3.  PECO provided a detailed list of what it specifically believed to be extra-record evidence that should be stricken.


On January 31, 2012, Mr. Starzmann filed a Response to PECO’s Motion to Strike.  In his response, Mr. Starzmann stated that he believed that, because the hearing held on December 6, 2011 was entitled an “initial” telephonic hearing, the hearing was preliminary in nature and that there would be a further hearing where evidence would be introduced.  Mr. Starzmann further provided that the information presented is not improper.  Mr. Starzmann concluded his response by stating that, in contrast to PECO’s argument that it would be fundamentally unfair and violate the Company’s due process rights if PECO’s Motion to Strike were not granted, Mr. Starzmann believes it is in the public interest to have a “full airing of the evidence.”


In addition to his Response to PECO’s Motion, Mr. Starzmann also filed a Petition to Reopen the Record pursuant to Section 5.571 of the Commission’s regulations.  In his Petition, Mr. Starzmann argued that the record should be reopened in this proceeding for the limited purpose of admitting into evidence his Brief and Exhibits.  Mr. Starzmann argued that excluding his Brief and Exhibits would unfairly penalize him, noting he is an engineer and not an attorney.  Mr. Starzmann further claimed that the public interest and public safety requires that the evidence provided in his Brief and Exhibits be included in the public record.  Mr. Starzmann again noted his belief that the hearing held on December 6, 2011 was an “initial” hearing that would be followed by additional hearings.



PECO’s Answer to Mr. Starzmann’s Petition was due no later than February 13, 2011.  52 Pa. Code § 5.571(c).  PECO did not file an Answer to Mr. Starzmann’s Petition.



On February 29, 2012, however, counsel for PECO filed a letter stating that she was not aware of Mr. Starzmann’s Petition until recently and requests that her letter be considered as a brief response nunc pro tunc.  In her letter, counsel for PECO stated that the Commission is required to provide due process to the parties that appear before it.  Counsel for PECO further argued that the Company is entitled to notice of all alleged violations, and a full and fair opportunity to respond and be heard regarding those allegations.  Counsel for PECO concluded her letter by stating that if “it is in the public interest to receive the Complainant’s new evidence and allegations, minimally, PECO Energy must be provided an opportunity to respond.”
PECO’s Motion to Strike and Mr. Starzmann’s Petition to Reopen the Record are now ready for decision.  For the reasons discussed below, they will both be granted in part and denied in part.
DISCUSSION


Section 5.431 of the Commission’s regulations governs when the record in Commission proceedings closes.  This Section provides:

§ 5.431. Close of the record

(a) The record will be closed at the conclusion of the hearing unless otherwise directed by the presiding officer or the Commission.

(b) After the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.
52 Pa. Code § 5.431.  In addition, Section 5.403 of the Commission’s regulations provides the Presiding Officer with the authority to control receipt of evidence.  This Section states, in part:  “The presiding officer shall have all necessary authority to control the receipt of evidence.”  52 Pa. Code § 5.403(a).  Section 5.403 also requires that “The presiding officer will actively employ these powers to direct and focus the proceedings consistent with due process.”  52 Pa. Code §5.403(b).  

Furthermore, Section 5.571 of the Commission’s regulations allows parties to file a petition to reopen a proceeding after the record has closed, but before a decision is issued, for the purpose of taking additional evidence.  52 Pa. Code § 5.571(a).  Section 5.571 states:

(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the record to the Commission.
52 Pa. Code § 5.571(d).

It is also important to note at the outset that, as a pro se complainant, Mr. Starzmann is still obligated to comply with the rules and regulations of the Commission.  See e.g., Peters Creek Sanitary Authority v. Thomas Welch, et al., 681 A.2d 167, n.5 (1996).  
As the respondent in this matter, PECO is entitled to a fair opportunity to defend the allegations brought against it.  
PECO’s Motion to Strike and Mr. Starzmann’s Petition to Reopen the Record are two sides of the same coin.  Where PECO’s Motion to Strike will be granted, Mr. Starzmann’s Petition to Reopen will be denied, and vice versa.  

As discussed further below, PECO is correct that there are some portions of Mr. Starzmann’s Main Brief that should be stricken.  Mr. Starzmann should have offered those documents into the record of this proceeding during the hearing had he wanted them to be considered in the decision disposing of his Complaint to allow the Company an adequate opportunity to respond to them.  Mr. Starzmann cannot discuss documents in his brief that should have been made a part of the record.
At the same time, however, PECO’s Motion to Strike is over-reaching and seeks to preclude certain items that could properly be considered at this time without causing undue prejudice to the Company.  Some of the material that PECO seeks to strike, for example, Mr. Starzmann testified about during the formal evidentiary hearing held on December 6, 2012.  Had PECO had any concerns about such evidence being made a part of the record, it should have objected at the time of the hearing.

Furthermore, PECO had an opportunity to file a response to Mr. Starzmann’s Petition stating its concerns with the individual documents Mr. Starzmann seeks to have admitted into the record of this proceeding.  Instead, however, PECO filed a letter on February 29, 2012 stating general objections to Mr. Starzmann’s Petition to Reopen.  Nonetheless, in order to protect PECO’s due process rights, PECO will be given the opportunity to respond to the additional documents Mr. Starzmann discussed in his brief by filing an Answer to the Petition to Reopen the Record within twenty (20) days of the date of this Order.  PECO’s Answer, if any, should not respond to the procedural merits of Mr. Starzmann’s Petition to Reopen but to the substance of the additional documents that will be moved into the record of this proceeding, as identified below.


With that legal backdrop, we now turn to the merits of the individual items Mr. Starzmann seeks to have admitted into the record of this proceeding.  Mr. Starzmann’s Petition does not address each individual Exhibit or portion of his brief separately but generally argues for the reopening of the record.  In contrast, PECO’s Motion is divided into two substantive parts.  The first part of the Motion pertains to the Exhibits that Mr. Starzmann attached to his Main Brief.  The second part of the Motion pertains to pages in Mr. Starzmann’s Main Brief.  Each will be addressed in turn below, although grouped where appropriate.  Where an Exhibit attached to Mr. Starzmann’s Brief will be allowed, and not stricken, so too will the discussion of that Exhibit in the Brief be allowed, and not stricken, and vice versa.
Mr. Starzmann’s Petition to Reopen


As noted above, Mr. Starzmann’s Petition to Reopen does not address each Exhibit or portion of his Brief individually.  Instead, Mr. Starzmann generally argues that the record of this proceeding should be reopened for the limited purpose of admitting his Exhibits because to do otherwise would unfairly penalize him, a non-attorney.  Mr. Starzmann further argues that the public interest, and public safety, requires that the Exhibits be included in the public record.  Finally, Mr. Starzmann states that he believed that, because the December 6, 2011 hearing was entitled an “initial” hearing, he would have an additional opportunity to present evidence at a future hearing.



PECO did not file an Answer to Mr. Starzmann’s Petition to Reopen.  On February 29, 2012, however, PECO filed a letter expressing general due process concerns in response to Mr. Starzmann’s Petition and asking for an opportunity to respond.  As a result, PECO will be given twenty (20) days from the date of this Order to respond to the substance of the additional documents that will be moved into the record of this proceeding, as identified below, if the Company so desires.
Mr. Starzmann’s general argument will be considered below as each Exhibit and portion of his brief is considered individually.
PECO’s Motion to Strike Exhibits


The specific concerns raised in PECO’s Motion with regard to the Exhibits Mr. Starzmann attached to his brief can be divided into five categories:  1) Pleadings, 2) Correspondence, 3) Commission documents, 4) textbook excerpts and 5) miscellaneous documents.
  Each of these categories will be addressed in turn as follows:
1. Pleadings
a. Exhibit A, Mr. Starzmann’s Complaint.  
b. Exhibit C, PECO’s Answer to the Complaint.
c. Exhibit D, Mr. Starzmann’s Reply to New Matter.
In its Motion, PECO argues that the pleadings that Mr. Starzmann includes as Exhibits to his Main Brief are extra-record evidence and are not a part of the record.  PECO cites to Section 5.405 of the Commission’s regulations in support of its position.  This Section provides “except as provided in subsection (c) and in the case of a noncontested pleading, a pleading, or any part thereof may not be considered as evidence of a fact other than that of filing thereof unless offered and received into evidence.”  52 Pa. Code § 5.405(b).  
In his response to PECO’s Motion, Mr. Starzmann argues that Section 5.1 of the Commission’s regulations allows certain pleadings.  52 Pa. Code § 5.1.  Mr. Starzmann is correct that the Commission’s regulations articulate certain types of pleadings that can be filed in proceedings before the Commission.  Section 5.1, however, does not provide that the substance of those articulated pleadings are admitted into the record of those proceedings.  In fact, as PECO noted, Section 5.405(b) specifically provides to the contrary:  a pleading may not be considered as evidence of a fact other than the fact that the pleading was filed.  52 Pa. Code § 5.405(b), supra.  This is a fine legal distinction but a distinction nonetheless.
As such, PECO is correct.  Mr. Starzmann was made aware of the fact that his complaint was not a part of the official record during the hearing and given the opportunity to review his complaint at that time to make sure that he made all the points on the record that he desired.  Tr. 27-28.  Knowing this, and given time to peruse his pleadings to ensure that he has stated everything he wanted to state, Mr. Starzmann indicated that “I don’t have anything else to add.”  Tr. 28.  Furthermore, it appears that most, if not all, of what Mr. Starzmann included in his pleadings was admitted in to the record of this proceeding through his oral testimony.  In that regard, those facts were properly admitted into the record at that time and can be relied upon by the Commission in its decision.

Since Mr. Starzmann did not present these Exhibits during the hearing, he will not be permitted to rely on them in brief.  As such, and in consideration of Mr. Starzmann’s general arguments articulated in his Petition to Reopen the Record, these Exhibits will be stricken.  PECO’s Motion as it pertains to Exhibits A, C and D is GRANTED and Mr. Starzmann’s Petition to Reopen as it pertains to Exhibits A, C and D is DENIED.
2. Correspondence

a. Exhibit B, PECO letter dated August 24, 2010 to Mr. Starzmann.  
b. Exhibit E, Mr. Starzmann’s personal notes.
c. Exhibit F, an email exchange between parties dated May 28, 2010.
d. Exhibit G, an email exchange between parties dated June 11, 2010.
In its Motion, PECO argues that these Exhibits are extra-record evidence that should be stricken from Mr. Starzmann’s brief because they were not entered as Exhibits and not authenticated or sponsored.  PECO also argued that the documents should be stricken because PECO was not provided with an opportunity to examine any witness in connection with the Exhibits.  Mr. Starzmann argues in his response that Exhibits B, F and G should be admitted because “documentation received by the writer [Mr. Starzmann] from PECO Energy is assumed to be true, factual and authenticated.”  With regard to Exhibit E, Mr. Starzmann notes that counsel for PECO was present during the meeting in which Mr. Starzmann took his notes.
For these Exhibits, PECO’s argument should prevail.  The information contained in Exhibits B, E, F and G are extra-record evidence and will be stricken.  These documents are personal in nature:  Exhibit B is a letter from PECO to Mr. Starzmann; Exhibit E is Mr. Starzmann’s personal notes; and Exhibits F and G are email exchanges between PECO and Mr. Starzmann.  While PECO would reasonably be expected to have a copy of these documents (except for Exhibit E, Mr. Starzmann’s personal notes), PECO could not have reasonably expected that Mr. Starzmann would rely on these documents in his Main Brief.  Had Mr. Starzmann intended to rely on these Exhibits in making his arguments, he should have done so during the hearing, during which time PECO would have had the opportunity to review the documents and provide a response to them, if necessary.  
Since Mr. Starzmann did not present these Exhibits during the hearing, he will not be permitted to rely on them in brief.  As such, and in consideration of Mr. Starzmann’s general arguments articulated in his Petition to Reopen the Record, these Exhibits will be stricken.  PECO’s Motion as it pertains to Exhibits B, E, F and G is GRANTED and Mr. Starzmann’s Petition to Reopen as it pertains to Exhibit B, E, F and G is DENIED.
3. Commission Documents
a. Exhibit H, a Commission performance report

b. Exhibit K, a Commission publication

In its Motion, PECO argues that Exhibits H and K should be stricken because they were not entered into the record as an Exhibit or authenticated or sponsored.  PECO further argues that it was not provided with the opportunity to examine any witnesses in connection with this Exhibit.  In his response, Mr. Starzmann argues that “document received by the writer [Mr. Starzmann] from the internet as a Commission Performance Report is assumed to be true, factual and authenticated.”  Mr. Starzmann then cites to Section 5.406 of the Commission’s regulations in support of his position.  Section 5.406 provides:
(a) A report, decision, opinion or other document or part thereof, need not be produced or marked for identification, but may be offered in evidence as a public document by specifying the document or part thereof and where it may be found, if the document is one of the following:
a. A report or other document on file with the Commission.
b. An official report, decision, opinion, published scientific or economic statistical data or similar public document which is issued by a governmental department, agency, committee, commission or similar entity which is shown by the offeror to be reasonably available to the public.
(b) Upon the request of a party and at the direction of the presiding officer or the Commission, a party who incorporates by reference a pleading shall provide a copy of the pleading to the party requesting one.

52 Pa. Code § 5.406(a)&(b).  

For these Exhibits, Mr. Starzmann’s argument should prevail.  It is not unreasonable that Mr. Starzmann could rely on the Commission’s reports in his Main Brief, even though the report is not made a part of the official record of the case.  Section 5.406 of the Commission’s regulations distinguishes “a report or other document on file with the Commission.”  As a major utility with a regular presence at the Commission, PECO is likely aware of these reports, which are publicly available on the Commission’s website, and familiar with their content.  Certainly, PECO would not be aware that Mr. Starzmann would use these reports to support his case, but, had PECO believed that such documents were relevant to the case, the Company could have used them as well.  PECO was given an opportunity to respond to the admission of these two documents into the record of this proceeding by providing an answer to Mr. Starzmann’s Petition but did not do so.  Nonetheless, PECO will be given twenty (20) days from the date of this Order to provide its substantive response, if any, to these documents.
As such, and in consideration of Mr. Starzmann’s general arguments articulated in his Petition to Reopen, PECO’s Motion as it pertains to Exhibits H and K is DENIED and Mr. Starzmann’s Petition to Reopen as it pertains to Exhibits H and K is GRANTED.  While these documents will not be stricken from Mr. Starzmann’s Main Brief, their probative value will be further explored in the forthcoming Initial Decision in this matter, if necessary.
4. Excerpts from a Textbook

a. Exhibit I, an excerpt from a textbook entitled “Regulation of Voltage Quality”

b. Exhibit J, an excerpt from a textbook entitled “Electrical Power Systems Quality”
c. Exhibit Q, an excerpt from a textbook entitled “Voltage-Standard ratings, variation, calculation of drops”

d. Exhibit R, an excerpt from a textbook entitled “Industrial Power Systems Handbook”

e. Exhibit S, an excerpt from a textbook entitled “System Grounding”

f. Exhibit T, an excerpt from a textbook entitled “Station Protection”

g. Exhibit U, an excerpt from a textbook entitled “Switchgear Protective Relays”

h. Exhibit V, an excerpt from a textbook entitled “Product Comparison Charts”

i. Exhibit W, an excerpt from a textbook of product specific sheets.

j. Exhibit Z, an excerpt from a textbook of a photograph of switchgear.
In its Motion, PECO argues that Exhibits I, J, Q, R, S, T, U, V, W and Z should be stricken because they were not entered into the record.
  PECO further argues that these Exhibits were not authenticated nor sponsored and that PECO was not provided with the opportunity to examine any witnesses in connection with this Exhibit.  In his response, Mr. Starzmann refers to the arguments raised in his Petition to Reopen.  Mr. Starzmann also argues that PECO has not provided evidence that the information is not true or authentic.  Mr. Starzmann also notes that he took the subject photographs himself.  For some of the Exhibits that are excerpts from a textbook, Mr. Starzmann argues that the selected portions of the textbook should be admitted into the record because the contents were the basis of a course he took while working as an engineer, and noted that he worked or presented with the authors of the textbook.
Similar to Exhibits H and K discussed above, for these Exhibits, PECO’s argument should not prevail.  It is not unreasonable that Mr. Starzmann could rely on excerpts from textbooks in his Main Brief, even though the excerpts were not made a part of the official record of the case.  Again, Section 5.406 of the Commission’s regulations is relevant.  Section 5.406 also distinguishes “An official report, decision, opinion, published scientific or economic statistical data or similar public document which is issued by a governmental department, agency, committee, commission or similar entity which has been shown by the offeror to be reasonably available to the public.”  A textbook would be considered to be a “similar document” published by a “similar entity” that is available to the public.  As a major public utility with a staff of experts who likely have advanced degrees, PECO is likely aware of the textbooks relied upon by Mr. Starzmann, and familiar with their content.  Such textbooks are likely publicly available.  Certainly, PECO would not be aware that Mr. Starzmann would use these excerpts to support his case, but, PECO had an opportunity to file an Answer to Mr. Starzmann’s Petition but did not do so.  Nonetheless, as with Exhibits H and K, PECO will be given twenty (20) days from the date of this Order to provide its substantive response, if any, to these documents.
As such, and in consideration of Mr. Starzmann’s general arguments articulated in his Petition to Reopen the Record, PECO’s Motion as it pertains to Exhibits I, J, Q, R, S, T, U, V, W and Z is DENIED and Mr. Starzmann’s Petition to Reopen as it pertains to Exhibits I, J, Q, R, S, T, U, V, W and Z is GRANTED.  While these documents will not be stricken from Mr. Starzmann’s Main Brief, their probative value will be further explored in the forthcoming Initial Decision in this matter, if necessary.
5. Miscellaneous

a. Exhibit N, ANSI Voltage Ranges.
b. Exhibit O, pages from Allegheny Power’s website.

c. Exhibit P, a powerpoint slide related to interconnection standards.

d. Exhibit X, a photograph of switchgear.

e. Exhibit Y, a photograph of switchgear.

In its Motion, PECO provides the same argument regarding Exhibits N, O, P, X and Y as it argues for the other Exhibits.  PECO argues that these Exhibits were “not entered into the record as an Exhibit” and were “not authenticated nor sponsored, and PECO was not provided with the opportunity to examine any witnesses in connection with this Exhibit.”  In response, Mr. Starzmann argues that PECO has not demonstrated that the Exhibits N, O and P are not true or authentic.  Mr. Starzmann also argues that the photographs in Exhibits X and Y should be admitted because he took them.

PECO’s argument should prevail.  As noted above with other Exhibits, PECO could not reasonably have expected that Mr. Starzmann would rely on these in his Main Brief.  With regard to these Exhibits, PECO would not be expected to reasonably be prepared to respond to them.  Had Mr. Starzmann intended to rely on these Exhibits in making his arguments, he should have done so during the hearing.  It is especially unclear with these Exhibits, except for the pages from Allegheny Power’s website (Exhibit O), what their origin is.  
As such, and in consideration of Mr. Starzmann’s general arguments articulated in his Petition to Reopen the Record, since Mr. Starzmann did not present these Exhibits during the hearing, he will not be permitted to rely on them in brief.  As such, they will be stricken.  PECO’s Motion as it pertains to Exhibits N, O, P, X and Y is GRANTED.  Mr. Starzmann’s Petition to Reopen as it pertains to Exhibits N, O, P, X and Y is DENIED.
PECO’s Motion to Strike Pages

Having first addressed PECO’s Motion to Strike and Mr. Starzmann’s Petition to Reopen with regard to the Exhibits, the references in PECO’s Motion regarding certain portions of Mr. Starzmann’s Main Brief can be addressed next.  In some instances, the references to the text in the body of the Main Brief correspond to the Exhibits referenced above.  Where a particular Exhibit was stricken as per the discussion above, so too will the corresponding reference in the text of Mr. Starzmann’s brief be stricken, and vice versa.
PECO first moves to strike the following assertions or discussions contained in Mr. Starzmann’s brief:

1. assertions on page 6-7 of his Main Brief regarding inspections, PG&E company operations and discussions Mr. Starzmann had with a former colleague of his;

2. assertions on pages 7-8 of Mr. Starzmann’s brief regarding Mr. Starzmann’s work history and observations regarding companies which he inspected; 

3. discussions of communications regarding power outage on page 13; and 
4. discussion of business cultures on page 14.

PECO argues that these pages should be stricken because none of the material appears in the record.  PECO’s Motion with regard to these portions of Mr. Starzmann’s brief will be DENIED.


These portions of Mr. Starzmann’s brief can generally be characterized as introductory or background information that lay the foundation for arguments Mr. Starzmann will make later in his brief.  Mr. Starzmann testified to some of this information during the hearing held in this matter on December 6, 2011.  Tr. 14-16.  The information is prefatory and provides insight into Mr. Starzmann’s background and experiences.  Had PECO had any concerns about Mr. Starzmann’s professional experience as an electrical engineer, which he stated on the record during the proceeding, the Company could have cross examined him about it at that time.  It is not unreasonable to allow these portions of Mr. Starzmann’s brief to remain.
PECO next moves to strike a series of discussions or correspondences that Mr. Starzmann includes in his brief.  These include:
1. Discussion of August 24, 2010 letter to PECO regulatory assessor on page 8;

2. Discussion of September 1, 2010 document from PECO on pages 9-10;

3. Discussion of Mr. Starzmann’s Answer to New Matter on page 10;

4. Discussion of September 23, 2010 telephone conference on page 10;

5. Discussion of December 22, 2011 telephone call with Scott Newmann on page 10;

6. Excerpts of December 5, 2011 correspondence on pages 10-12;
7. Excerpt of letter from counsel for PECO on page 12; and

8. Description of PECO’s customer service responses on page 12-13.

PECO generally argues that the items discussed at those pages were not in the record, as discussed in the portion of PECO’s Motion regarding Mr. Starzmann’s Exhibits, above, and therefore there should be no discussion of those items in the text of the brief.  PECO is correct and the items discussed at the pages above were stricken as per the discussion regarding Mr. Starzmann’s exhibits.  As a result, these portions of Mr. Starzmann’s brief will be stricken as well.  PECO’s Motion with regard to these portions of Mr. Starzmann’s brief is GRANTED.


Next, PECO seeks to strike Mr. Starzmann’s discussion of the Commission’s Customer Service Performance Report on pages 15 and 19-20 of his brief and Mr. Starzmann’s discussion of Exhibit K, a Commission publication, on page 19 of his brief.  PECO argues that these documents are not in the record.  As discussed above, these Commission documents will be admitted into the record of this proceeding.  As a result, Mr. Starzmann’s discussion of them in his brief will not be stricken.  PECO’s Motion with regard to these pages in Mr. Starzmann’s brief is DENIED.


Similarly, PECO moves to strike Mr. Starzmann’s discussion of excerpts from various textbooks.  These references include:

1. Excerpts from Regulation of Voltage Quality on pages 15-16;

2. Excerpts from Electric Power Systems Quality on pages 16-18;

3. Excerpts from Industrial Power Systems Handbook on pages 22-23;

4. Excerpts from Station Protection Section of Power Plan Electrical Reference Series at pages 24-25; 

5. Discussion of relaying and circuit protection and symmetrical components on page 24 (Exhibit R); and 

6. Discussion of Exhibit S on pages 25-26, an excerpt from a textbook entitled “System Grounding.”

PECO again argues that these documents are not in the record.  As discussed above, these excerpts from textbooks will be admitted into the record of this proceeding.  As a result, Mr. Starzmann’s discussion of them in his brief will not be stricken.  PECO’s Motion with regard to these pages in Mr. Starzmann’s brief is DENIED.


PECO also argues that Mr. Starzmann’s references to Exhibits N, O and P on page 21 should be stricken because the documents are not in the record.  Similarly, PECO seeks to strike Mr. Starzmann’s discussion of the photographs in Exhibits X and Y that is found on page 27.  PECO again argues that these documents are not in the record.  As discussed above, these Exhibits will not be admitted into the record of this proceeding.  As a result, Mr. Starzmann’s discussion of them in his brief will be stricken.  PECO’s Motion with regard to these pages in Mr. Starzmann’s brief is GRANTED.



PECO seeks to strike Mr. Starzmann’s discussion of contents of his home on page 22 arguing that there is no record evidence to support this discussion.  PECO’s motion will be DENIED with regard to this discussion.  Mr. Starzmann generally discussed some of these items during his oral testimony on December 6, 2011.  PECO did not object to such discussion at that time and cannot therefore object to Mr. Starzmann’s discussion of those items at this time.

Next, PECO seeks to strike the discussion of Mr. Starzmann’s inference of PECO’s systems, discussion of relays, switchgear and other equipment and references to Exhibits U, V, W and Z on pages 26-28 of his Main Brief because these documents are not in the record.  As discussed above, Exhibits U, V, W and Z will be admitted into the record of this proceeding.  As a result, Mr. Starzmann’s discussion of those Exhibits in his Main Brief, as well as any inference he can draw from those Exhibits, is reasonable.  PECO’s Motion with regard to these pages in Mr. Starzmann’s brief is DENIED.
PECO also seeks to strike Mr. Starzmann’s discussion of business ethics on pages 28-29 of his Main Brief.  PECO argues that “there is [no] record evidence to support the discussion and opinions stated in this section of the Brief.”  PECO’s motion with regard to this discussion in Mr. Starzmann’s Main Brief will be DENIED.  Just as certain discussions Mr. Starzmann provided in the beginning of his Main Brief were not stricken because they provided background and were prefatory, so too does Mr. Starzmann’s discussion and opinions of business ethics provide additional information regarding Mr. Starzmann’s background and experience as well as his perspective on his complaint.  PECO recognizes in its Motion that these are Mr. Starzmann’s opinions.  As such, he is entitled to state them in his Main Brief to support his complaint and this discussion in Mr. Starzmann’s Main Brief will not be stricken.
Finally, PECO seeks to strike an excerpt from an August 24, 2010 letter on page 30 of Mr. Starzmann’s Main Brief.  PECO argues that this document is not in the record.  Since this August 24, 2010 letter (Exhibit B) has been stricken, and prior discussion in Mr. Starzmann’s Main Brief has been stricken, so too will this final discussion of the August 24, 2010 be stricken from Mr. Starzmann’s Main Brief.  PECO’s Motion with regard to this portion of Mr. Starzmann’s brief is GRANTED.
CONCLUSION



In conclusion, Mr. Starzmann, as a pro se complainant, is advised that the testimony that he provided orally during the telephonic hearing held in this matter is a part of the record.  While Mr. Starzmann may not have correctly maneuvered through some of the technical legal aspects of pursuing a formal complaint at the Public Utility Commission, and Mr. Starzmann proceeded at his own risk as a pro se complainant, Mr. Starzmann articulately stated his case orally during the hearing.   


The issues presented in PECO’s Motion to Strike and Mr. Starzmann’s Petition to Reopen require a balance of Mr. Starzmann’s right to pursue his complaint, and to do so as a pro se complainant, with PECO’s right to defend the allegations that Mr. Starzmann has brought against the Company.  In general, both parties have been provided due process during the telephonic hearing conducted in this matter on December 6, 2011.  While the merits of the case have not yet been addressed, a plain reading of the transcript in this case, coupled with the Presiding Officer’s authority to control evidence, reveals that both Mr. Starzmann and PECO had notice and an opportunity to be heard regarding the relevant facts of this case.

ORDER



THEREFORE,



IT IS ORDERED:

1. That PECO Energy Company’s Motion to Strike Extra-Record Evidence In the Main Brief of Complainant John Starzmann is granted in part and denied in part, consistent with the above discussion.
2. That Exhibits A, B, C, D, E, F, G, N, O, P, X and Y attached to Mr. Starzmann’s Main Brief filed on January 4, 2012, are hereby stricken, as well as the corresponding page references in Mr. Starzmann’s Main Brief where those Exhibits are discussed, as discussed above.

3. That Mr. Starzmann’s Petition to Reopen the Record of this proceeding for the limited purpose of admitting certain Exhibits is granted with respect to Starzmann Exhibits H, I, J, K, Q, R, S, T, U, V, W and Z.

4. Mr. Starzmann is directed to provide the requisite number of copies of Exhibits H, I, J, K, Q, R, S, T, U, V, W and Z to the Commission’s Secretary’s Bureau for inclusion in the official record.

5. That PECO Energy Company is given twenty (20) days from the date of this Order to provide its substantive response, if any, to Exhibits H, I, J, K, Q, R, S, T, U, V, W and Z.
6. The record in this proceeding will be closed twenty (20) days from the date of this Order.

Date:  March 6, 2012



______________________________________






Joel H. Cheskis






Administrative Law Judge
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Landenberg PA  19350
(610) 274-8557
Tishekia Williams Esquire
Exelon Business Services Company
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(215) 841-6841

� 	In fact, PECO did object to the admission of the Complaint at the time of the hearing.  Tr. 27.  As such, the Complaint was not admitted into the record during the hearing; nor will the Complaint be admitted into the record here.


� 	It should be noted that there is no Exhibits L or M provided in Mr. Starzmann’s Main Brief.


� 	PECO addressed Exhibit R twice in its Motion.  See, para 12(p) and 12(q).


� 	This discussion is in fact found on page 9 of Mr. Starzmann’s brief.
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