BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gary William Hays					:
							:
	v.						:		F-2012-2284235
							:
PECO Energy Company				:



ORDER 
DENYING PRELIMINARY OBJECTIONS


On December 17, 2011, Gary William Hays (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission”) a formal Complaint against PECO Energy Company (“PECO” or “the Company”), Docket Number C-2012-2284000.  In his Complaint, Mr. Hays avers that there are incorrect charges on his bills.  Mr. Hays states that he was only living at the Service Address from April 1, 2009 to June 9, 2010 and could not call to stop services because he was in jail.  Mr. Hays further states that the Service Address is a Veteran’s Administration recovery house and the bill should have been put in the name of the next person in household.  Mr. Hays added that the VA case manager should have ensured that transfer happened but the case manager was not doing his job.  Mr. Hays requests that the VA pay his bill.

On February 9, 2012, PECO filed an Answer to Mr. Hays’ Complaint, as well as Preliminary Objections.  The Preliminary Objections did not include a Notice to Plead.

In its Answer, PECO denied all material allegations of fact and conclusions of law in the complaint.  PECO further stated that the account was removed from Mr. Hays’ name per his request on July 30, 2010 and that no payments were made on the account while Mr. Hays admittedly resided at the property.  PECO attached a copy of the account activity to its Answer.  PECO added that, under the facts, the Complainant is liable for the unpaid balance.  PECO concludes its Answer by requesting that the Commission dismiss the Complaint.

In its Preliminary Objections, PECO argues that, assuming that all of Mr. Hays’ allegations are true, he is not entitled to relief under the law and, therefore, the complaint is legally insufficient and should be dismissed.  PECO notes that a public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  PECO further notes the statutory definition of “customer” under Chapter 14 of the Public Utility Code as well as the Commission regulations require customers to be responsible for services rendered in the absence of notice to the utility that the customer is vacating the premises.  PECO argues that Mr. Hays did not dispute that the service was placed in his name but only that he is required to pay for the service after he vacated the premises while admitting he did not request discontinuance.  PECO concludes that, pursuant to applicable Commission law, Mr. Hays is responsible for the balance.  PECO requests that the Commission dismiss Mr. Hays’ complaint with prejudice.

By Motion Judge Assignment Notice dated February 24, 2012, the parties were informed that I was assigned the Presiding Officer in this proceeding.

PECO’s Preliminary Objections are procedurally ready to be ruled upon.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  PECO has filed a Preliminary Objections averring that the Complaint is legally insufficient and should be dismissed.  52 Pa.Code § 5.101(a)(4).

The Commission’s Rules provide, in relevant part:
(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa.Code § 5.101(a)(1)-(6).

For purposes of disposing of the Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).

PECO’s Preliminary Objection contends that, because Mr. Hays does not dispute that the service was placed in his name and that he admitted that he did not request discontinuance of service before vacating the premises, Mr. Hays is responsible for the balance.  PECO argues that, as a result, Mr. Hays is not entitled to relief under the law and his complaint is legally insufficient and should therefore be dismissed.  

PECO’s Preliminary Objection will be dismissed and Mr. Hays will be entitled to an opportunity to be heard regarding the issues raised in his Complaint.  

Mr. Hays states claims in his Complaint that may evidence a violation of the Public Utility Code, or a Commission rule or Order.  Mr. Hays has averred underlying issues that may demonstrate, under the standard by which Preliminary Objections are to be viewed, that a material fact remains in dispute.  When viewed in a light most favorable to Mr. Hays, and accepting as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts, it appears that Mr. Hays may be entitled to relief from this Commission with regard to any incorrect charges on his bill.  That is, the facts by which PECO contends Mr. Hays is responsible for certain charges incurred at the Service Address may demonstrate a violation of the Public Utility Code or any Commission Order or regulation.

As such, Mr. Hays’ averments in his Complaint of incorrect charges on his bill may, if given the opportunity, reasonably be associated with PECO’s provision of utility service to Mr. Hays sufficient to warrant denying the Preliminary Objection and conducting a formal evidentiary hearing.  

The allegations in the Complaint raise issues that may constitute inadequate service that are within the Commission’s jurisdiction and warrant a hearing.  As such, the Preliminary Objection should be denied. 



ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection filed by PECO Energy Company in the above-captioned case at Docket Number F-2012-2284235 is denied.

2.	That the Complaint of Gary William Hays be set for hearing before an Administrative Law Judge.


Date: March 8, 2012									
				Joel H. Cheskis
				Administrative Law Judge
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