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INTERIM ORDER GRANTING, IN PART, AND DENYING,

 IN PART, PRELIMINARY OBJECTION OF 

PECO ENERGY COMPANY
I.
BACKGROUND


On January 17, 2012, Charles Nelson (Mr. Nelson or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company, or Respondent).  In his Complaint, Mr. Nelson objected to the phase-out of PECO’s residential discounted off-peak rate (Rate OP) as he had not yet recouped the costs associated with installing the off-peak system.  Further, Mr. Nelson averred that if the rate was to be discontinued, he would have the additional expense of rewiring his air conditioning system and other appliances connected to the off-peak meter, and would have a hole in his brick wall due to removal of the off-peak meter.  Mr. Nelson averred that PECO had offered the discounted rate to encourage the shifting of usage to off-peak times, and to permit the customer to recoup the investment over time.  As relief, Mr. Nelson requested that PECO be permitted to retain Rate OP if competitors were unable to match PECO’s discount for off-peak service. 


On or about February 9, 2012, PECO filed an Answer to the Complaint, but did not include any New Matter.  In its Answer, PECO admitted that its discounted OP rates would be phased out by 2013, but denied that the elimination of the subsidized rate was improper.  It asserted that the phase-out of Rate OP was approved by the Commission as part of PECO’s Default Service Program and Rate Mitigation Plan (DSP) on June 2, 2009, at Docket No. P‑2008-2062739 (2009 DSP Order), and accordingly, the phase-out was just and reasonable.  PECO further contended that Mr. Nelson was actually objecting to the Commission’s approval of this DSP and therefore, the appropriate procedure was not to file a Complaint but to file a petition for rescission or amendment of the 2009 DSP Order, pursuant to Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. §703(g).  Accordingly, PECO requested that the Complaint be dismissed.  


Also on February 9, 2012, PECO filed a Preliminary Objection on the grounds of legal insufficiency, pursuant to 52 Pa. Code §5.101(a)(4), but apparently failed to include a Notice to Plead, as required by 52 Pa. Code §5.101(b).  In its Preliminary Objection, PECO asserted that there are no genuine issues of fact and that it was entitled to judgment as a matter of law.  It reiterated that the phase-out of Rate OP was previously approved by the Commission as part of PECO’s DSP on June 2, 2009.  Finally, PECO cited to various Commission Orders wherein similar complaints challenging the elimination of other utilities’ discounted rates had been dismissed, and argued that the same outcome should occur herein.



In accordance with 52 Pa. Code §§1.56(b) and 5.101(f)(1), the time for filing an answer to the Preliminary Objections would have expired on February 23, 2012, but did not expire on that date because PECO failed to include a Notice to Plead.  On February 29, 2012, Mr. Nelson filed a Response to Preliminary Objections of Respondent PECO (Response), and this pleading will be deemed timely and will be considered.


In his Response, dated February 29, 2012, Mr. Nelson reiterated the allegations in his Complaint regarding the equipment and wiring investment he had made for the off-peak system which had not yet been recouped and the additional expenses for removing the old system and reconnecting all appliances to a single meter.  Complainant requested that PECO reimburse or credit him for these expenses and/or perform the necessary removal and reconnection services. 


PECO’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated February 23, 2012, and is now ready for a ruling.  For the reasons set forth below, I will grant the Preliminary Objection in part, and deny it in part, and direct that the remaining issue(s) be set for a hearing. 
II.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 


The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.


As noted above, PECO’s Preliminary Objection is on the grounds of legal insufficiency, pursuant to 52 Pa. Code 5.101(a)(4), also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4).  For purpose of its Preliminary Objection, the Company would be contending that, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, the Company is entitled to complaint dismissal.


I agree with PECO that the portion of Mr. Nelson’s Complaint which requests a continuation of Rate OP should be dismissed on the basis of legal insufficiency.  This is in accord with Administrative Law Judge (ALJ) Chestnut’s Initial Decision in Kupchinskas v. PECO Energy Company (Kupchinskas), Docket No. C-2011-2253896, permitted by the Commission to become final without further Commission action by Final Order entered January 10, 2012.  



In Kupchinskas, similar to the instant case, a PECO Rate RH customer had filed a complaint objecting to the phase-out of Rate RH and its winter heating discount. In her decision granting preliminary dismissal of the complaint prior to hearings, ALJ Chestnut noted, as did PECO in the instant case, that the Commission had previously approved PECO’s phase-out of certain rate discounts as part of PECO’s DSP and the transition to market-based rates.  See, 2009 DSP Order, supra.  Accordingly, ALJ Chestnut ruled that Mr. Kupchinskas’ dispute was not with PECO but with the Commission’s decision to eliminate the rate discount and therefore, the appropriate procedure would be to file a petition for rescission or amendment of the 2009 DSP Order, pursuant to 66 Pa. C.S. §703(g).  However, ALJ Chestnut observed that this would be a fruitless exercise, in light of the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa. C.S. §§2801 – 2812, which provides, inter alia, that PECO’s default service rates must be based on costs and not discounts or subsidies.  See also, Lloyd v. Pa. P.U.C. et al. (Lloyd), 904 A.2d 1010, 1020, 2006 Pa. Commw. LEXIS 438 (2006).  Under the Competition Act, subsidized discounts cannot be sanctioned and must be phased out.     


As in Kupchinskas, Mr. Nelson’s Complaint, which in part requests the retention of PECO’s discounted Rate OP, was previously decided by the Commission and cannot be sustained under the Competition Act; therefore, it is legally insufficient and should be dismissed.  However, as noted previously, Mr. Nelson also made additional allegations in his Complaint regarding possible assertions by PECO that the investment by customers in off-peak systems would be recouped over time.  These are factual averments which, if proven, and depending upon the circumstances, could constitute a violation of Section 1501 of the Code, 66 Pa. C.S. §1501, in that PECO may have provided recoupment information which it knew and should have known was inaccurate and misleading.  


I note that in Brickner v. PPL Electric Utilities Corporation (Brickner), Docket No. C-2009-2105583, Commission Opinion and Order entered May 21, 2010, which was cited by PECO in its Preliminary Objections, the Commission concluded that PPL had provided inadequate service under 66 Pa. C.S. §1501 when it failed to provide accurate information to a customer regarding the questionable future of a discounted rate (PPL’s RTS Rate).  In the instant case, Complainant averred that certain information was provided by PECO regarding recoupment of the off-peak investment.  If that information was provided after PECO knew or should have known about the uncertain future of Rate OP, PECO could be found to have similarly violated 66 Pa. C.S. §1501, as in Brickner.  A hearing is needed to allow Complainant to present his case regarding this issue.  See also, Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617, Order entered July 14, 1993.


I note further that Complainant has requested reimbursement of off-peak system installation expenses and costs associated with removal and rewiring.  In numerous proceedings, the courts and the Commission have held that the Commission has no authority to award damages to complainants.  See, e.g., DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold, supra; see also, Rabinowitz Glass Co., Inc. v. Verizon Pa., Inc., Docket No. C‑2009‑2094531, Initial Decision of Chief ALJ Veronica A. Smith, adopted by Commission Order entered November 20, 2009.  It is possible that, like PPL, PECO had a tariff provision at one time wherein it agreed to pay a penalty to the customer for termination of its discounted rate prior to a set time period, but I understand that PPL’s tariff expired on January 1, 2006 and was not renewed.  See, Diehl v. PPL Electric Utilities Corporation, Docket No. C-2009-2149261, Opinion and Order entered April 1, 2011, slip. op. p. 4.  To the extent a similar PECO tariff is still in effect, that issue will be permitted to be explored in the hearing.  Otherwise, Complainant’s request for damages will not be considered herein.  


Accordingly, I will grant the Preliminary Objection as to that portion of the Complaint which requests that Rate OP not be phased-out but deny it as to that portion which challenges the timeliness and therefore the reasonableness of PECO’s customer service.  Where the issue to be decided is purely one of law or policy, the matter may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Where there are disputed issues of fact, such as the reasonableness of PECO’s customer service, the matter is appropriately referred for a hearing.
III.
ORDERING PARAGRAPHS  
THEREFORE,
IT IS ORDERED:


1.
That the Preliminary Objection filed by PECO Energy Company on February 9, 2012, concerning the Formal Complaint of Charles Nelson at Docket No. C-2012-2284248, is granted as to the phase-out of PECO’s Rate OP.


2.
That the Preliminary Objection filed by PECO Energy Company on February 9, 2012, concerning the Formal Complaint of Charles Nelson at Docket No. C-2012-2284248, is denied as to the reasonableness of PECO Energy Company’s information service provided to the customer regarding Rate OP.



3.
 That the matter of the reasonableness of PECO Energy Company’s customer service provided to Mr. Nelson concerning the phase-out of Rate OP, and any other matter raised in the Formal Complaint and consistent with this Interim Order, will be set for an Initial Hearing and that all parties will be notified of the day, date, time and location of the hearing.

Dated:  March 9, 2012 
  



                                             








Kandace F. Melillo







Administrative Law Judge 
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