BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kat Lyons						:
							:
	v.						:		C-2011-2238862
							:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 18, 2011, Kat Lyons (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) challenging certain bills she received for residential electric service from Pennsylvania Electric Company (“Respondent” or “Penelec”).  She questions whether Penelec read the correct meter, since there are several meters at this location.  For relief, Ms. Lyons wants her security deposit refunded and reimbursement for the overcharges.

		Respondent answered the complaint and filed new matter on May 23, 2011.  Penelec avers that (1) Complainant’s electric meter operated correctly and within Commission-prescribed standards at all times relevant to the allegations in the complaint; (2) Respondent’s personnel read this meter correctly; and (3) the bills Penelec rendered to Complainant properly reflected the meter readings and were consistent with Respondent’s duly approved and filed retail electric tariff.  Complainant did not reply to the new matter.  See, 52 Pa. Code §5.63.

		I received this case assignment on August 2, 2011.  A standard Prehearing Order was issued on August 5, 2011.  A telephonic hearing scheduled for September 15, 2011 was postponed because Complainant was ill.  A telephonic hearing held on November 1, 2011 was continued due to Complainant’s illness.[footnoteRef:1] [1:  	The hearing of November 1, 2011 garnered 14 pages of notes of testimony.  The citations to the hearing transcript appearing in this decision will refer to the December 22, 2011 hearing.] 


		A further telephonic hearing convened on December 22, 2011.  Complainant appeared pro se.  Lauren M. Lepkoski, Esq. represented Respondent, which offered eight exhibits for admission into the record.  This hearing generated 84 pages of notes of testimony.  Neither party filed a brief.  The record closed on January 23, 2012.

FINDINGS OF FACT

1. Complainant, Kat Lyons, resides at 254A South Main Street, Brookville, Pennsylvania 15825, where she has lived since December 2010 (N.T. 11).

2. Respondent, Pennsylvania Electric Company, provides residential electric service to Complainant at this location (N.T. 12).

3. Complainant lives alone in a first floor apartment in a frame house.  The apartment consists of an open living room-dining room-kitchen area, and a bedroom and bathroom (N.T. 13).

4. There is a second floor apartment in the house that has been occupied since Complainant has lived there (N.T. 15-16).

5. For electrical appliances, Complainant has a kitchen stove, refrigerator, microwave oven, computer, and radio, but no television (N.T. 14-15).

6. Complainant uses gas heated radiators in her apartment (N.T. 14).
7. Complainant disputes the bills for electric service in January, February and March 2011 as being too high.  She states she was billed for 686 kWh in January 2011, 166 kWh in February 2011, and 420 kWh in March 2011.  She notes all of her remaining bills were much lower (N.T. 16-17, 22-23; Penelec Exh. 5).

8. Based upon her calculations, Complainant estimates these bills should range between 166 kWh and 322 kWh for this period (N.T. 18-20, 22-23).

9. Complainant denies using a portable electric space heater that is on the premises.  She claims the space heater is for emergency use only (N.T. 17-18, 60-61, 65).

10. Complainant believes it is possible that a mix-up has occurred when reading her electric meter and the meter for the upstairs neighbor, since both meters are located side-by-side outside of the building[footnoteRef:2] (N.T. 21-22, 26-28; Penelec Exh. 1). [2:  	A third meter is also located next to these two meters on a meter bank; that meter serves a third customer (N.T. 26‑28; Penelec Exh. 1).] 


11. Penelec produces a meter reading sequence record from the meter reading route book for Complainant’s route, which shows the sequential numbers for the three meters appearing in Complainant’s meter bank outside her building.  Penelec explains the meters are read in sequence, with Complainant’s meter being read last (N.T. 28-30; Penelec Exh. 2).

12. From its billing records, Penelec generated an exhibit showing the meter reading results during the preceding 24 months for the three meters appearing in Complainant’s meter bank.  The exhibit shows each meter reading moving forward, as well as typical usage every month for each of these accounts (N.T. 31-33; Penelec Exh. 3).

13. Penelec removed Complainant’s electric meter on August 23, 2011 and tested it on August 30, 2011.  The meter was 99.43% accurate on full load, 98.74% accurate on light load, and it had a weighted average of 99.29% accuracy (N.T. 34-37; Penelec Exh. 4).

14. Penelec opines it read Complainant’s meter correctly and the meter operated properly (N.T. 36, 38).

15. Penelec produced a detailed Statement of Account for Complainant’s account (N.T. 45-46; Penelec Exh. 5).

16. Complainant began receiving residential electric service from Penelec on December 14, 2010 (N.T. 46; Penelec Exh. 5).

17. Complainant’s meter readings began with the last meter reading for the previous tenant (N.T. 32-33, 39-40, 47-49).

18. After Complainant moved into her residence, Penelec obtained an actual meter reading on January 14, 2011, followed by an estimated meter reading on February 14, 2011, and an actual meter reading on March 15, 2011 (N.T. 47-48; Penelec Exh. 5).

19. Penelec explains the February 14, 2011 estimated bill of 166 kWh might have been low and the resultant under-billing was made up in the subsequent March 15, 2011 bill, which was based on an actual reading that showed an additional 420 kWh had been consumed (N.T. 47; Penelec Exh. 5).

20. Complainant is current on her account with Penelec, owing a balance of $35.25 at the time of the hearing (N.T. 48; Penelec Exh. 5).

21. Complainant first contacted Penelec on January 25, 2011 to complain of a high bill for the period of December 15, 2010 to January 14, 2011, as well as the itemized charges appearing on her bill.  Respondent’s customer service representative explained the generation and transmission charges and advised her about the price to compare default service charge.  Based upon a meter reading that Complainant furnished that day, the customer service representative informed Complainant that she was using approximately 19 kWh per day for the 11 days since the last actual meter reading.  The customer service representative then advised Complainant the bills were correct as rendered (N.T. 54-56; Penelec Exh. 6).
22. During the same conversation, Respondent’s customer service representative conducted a customer billing analysis with Complainant and determined that the highest potential users of electricity were the space heater, that Complainant admitted using, a refrigerator and a kitchen stove.  Based on this information, the customer service representative concluded Complainant had the potential to use between 504 and 616 kWh per 30-day month (N.T. 56-62; Penelec Exhs. 6-7).

23. The customer service representative also explained to Complainant that an electric meter cannot speed up and then return to normal operation (N.T. 56, 63; Penelec Exh. 6).

24. On March 8, 2011, Respondent sent Complainant a letter concluding that its investigation was complete and its bills were correct as rendered.  Respondent noted that it had obtained an actual meter reading on February 24, 2011, showing 415 kWh had been consumed during the previous 41 days since the last meter reading on January 14, 2011, for an average of about 10 kWh per day (N.T. 73-79; Penelec Exh. 8).

DISCUSSION

		Complainant disputes the bills that she received from Respondent for residential electric service during the cold weather months of January through March of 2011.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

[bookmark: _GoBack]		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, substantial evidence in the record must support the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case 
where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980); Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).

		The “Waldron Rule” is nothing more than an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-706 (Pa. Cmwlth. 1984).  As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Kupstas v. Pennsylvania Gas & Water Company, Docket No. F-09136863 (Order entered September 17, 1992).  The Commission applied the Waldron Rule to a commercial account in Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995).  Applying these criteria to the present case reveals the following.

		Complainant disputes the bills for electric service in January, February and March 2011 as being too high.  She states she was billed for 686 kWh in January 2011, 166 kWh in February 2011, and 420 kWh in March 2011.  She notes all of her remaining bills were much lower (N.T. 16-17, 22-23; Penelec Exh. 5).

		Penelec removed Complainant’s electric meter on August 23, 2011 and tested it on August 30, 2011.  The meter was 99.43% accurate on full load, 98.74% accurate on light load, and it had a weighted average of 99.29% accuracy (N.T. 34-37; Penelec Exh. 4).  These test results comport with Commission regulations pertaining to electric meter accuracy, since they are within ±2% of 100% accuracy.  52 Pa. Code §§57.20 & 57.24.

		Looking at her particular circumstances, we see that Complainant is a relatively new customer of this utility.  She began receiving electric service from Penelec on December 14, 2010 (N.T. 46; Penelec Exh. 5).  So, Complainant does not yet have a clearly defined pattern of usage.  She lives alone in a first floor apartment in a frame house.  The apartment consists of an open living room-dining room-kitchen area, and a bedroom and bathroom (N.T. 13).  For electrical appliances, Complainant has a kitchen stove, refrigerator, microwave oven, computer, and radio, but no television (N.T. 14-15).  She uses gas heated radiators in her apartment (N.T. 14).  She denies using a portable electric space heater.  She claims the space heater is for emergency use only (N.T. 17-18, 60-61, 65).  But during a conversation with a Penelec customer service representative on January 25, 2011, Complainant admitted using the space heater.  Based on the information Complainant supplied about her electrical appliances, the customer service representative concluded Complainant had the potential to use between 504 and 616 kWh per 30‑day month (N.T. 56-62; Penelec Exhs. 6-7).

		From this information, we see that Complainant had the potential to use 637 kWh during a 31-day period.[footnoteRef:3]  Since the January 14, 2011 bill was for 686 kWh during a 31-day period (Penelec Exh. 5), this bill exceeded Respondent’s estimated potential for consumption by 49 kWh or 7%.[footnoteRef:4]  Respondent offers no explanation for this discrepancy.  Hence, Complainant has sustained her burden of proving this bill was excessive by 7%.  Penelec will be directed to adjust Complainant’s January 14, 2011 electric bill by 7% and issue the necessary credit. [3:  	616 kWh ÷ 30 = 20.53 kWh per day.  616 kWh + 21 kWh (rounded off) = 637 kWh per 31 days.
]  [4:  	686 kWh – 637 kWh = 49 kWh.  49 kWh ÷ 686 kWh = 0.07 or 7%.] 


		As for the February and March 2011 bills, we note the February 14, 2011 bill for 166 kWh during a 31-day period was an estimated bill, while the March 15, 2011 bill for 420 kWh during a 29-day period was based on an actual meter reading and “trued-up” the difference for the under-billing of the previous month (Penelec Exh. 5).  Thus, Penelec claims Complainant consumed 586 kWh during this 60-day period or 293 kWh on average for each 30‑day period.  Since the actual usage of 293 kWh per each 30-day period was less than the potential of 616 kWh for a 30-day period and no other evidence appears in this record to support a finding that these bills were unreasonably high, Complainant has not proven that the February and March 2011 bills were excessive.

		Finally, Complainant believes a possible mix-up occurred when Penelec read her electric meter and the meter for the upstairs neighbor, since both meters are located side-by-side outside of the building (N.T. 21-22, 26-28; Penelec Exh. 1).  Importantly, Complainant offers no proof to support her allegation, but she only speculates that a possible mix-up occurred.  Conjecture and surmise are an insufficient basis upon which to base a Commission decision.  Norfolk & Western Ry., supra.

		Furthermore, Penelec produces a meter reading sequence record from the meter reading route book for Complainant’s route, which shows the sequential numbers for the three meters appearing in Complainant’s meter bank outside her building.  Penelec explains the meters are read in sequence, with Complainant’s meter being read last (N.T. 28-30; Penelec Exh. 2).  In addition, Penelec generated an exhibit from its billing records showing the meter reading results during the preceding 24 months for the three meters appearing in Complainant’s meter bank.  The exhibit shows each meter reading moving forward, as well as typical usage every month for each of these accounts (N.T. 31-33; Penelec Exh. 3).  These records show no abnormalities to suggest a meter mix-up occurred when reading them.  Therefore, this claim also is without merit.

		For the foregoing reasons, the complaint will be granted in part and denied in part.  The complaint will be granted to the extent it raises a claim that Complainant’s January 14, 2011 electric bill exceeded 7% of the estimated potential consumption for the period covered by the bill.  Respondent will be directed to adjust Complainant’s January 14, 2011 electric bill by 7% and issue the necessary credit.[footnoteRef:5]  In all other respects, the complaint will be denied for the failure of Complainant to meet her burden of proof. [5:  	In view of the relatively minor amount of the charges involved here (the total amount of the challenged January 14, 2011 bill was $84.36) and the nature of the remedy invoked, no civil penalty will be imposed.  See, 66 Pa. C.S. §§3301, et seq.; 52 Pa. Code §69.1201.] 


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.

2. Complainant has met her burden of proving the January 14, 2011 electric bill from Respondent was excessive by exceeding her estimated potential consumption by 7%.  66 Pa. C.S. §332(a).

3. In all other respects, Complainant has not met her burden of proving that she is entitled to any other relief.  66 Pa. C.S. §332(a).

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Kat Lyons against Pennsylvania Electric Company at Docket No. C-2011-2238862 is hereby granted in part and denied in part.  The complaint is granted to the extent it raises a claim that Complainant’s January 14, 2011 electric bill exceeded 7% of the estimated potential consumption for the period covered by the bill.  In all other respects, the complaint is denied to the extent that it raises any other issue.

2. That Pennsylvania Electric Company shall, within 30 days of entry of the Commission’s final Order in this case, issue a revised bill to Complainant showing an adjustment of a 7% reduction in her electric consumption for the 30-day period covered by the January 14, 2011 bill.

3. That Pennsylvania Electric Company shall file with the Commission a certificate of its compliance with the directive set forth in the preceding ordering paragraph within 45 days of entry of the Commission’s final Order in this case.


Date:  March 1, 2012											
							John H. Corbett, Jr.
							Administrative Law Judge
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