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Administrative Law Judge

HISTORY OF THE PROCEEDING
On July 18, 2011, Marjorie Valentin (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  The complaint alleges that the Complainant requested the Respondent to extend natural gas service to 738 Fairview Avenue, Lancaster.  According to the complaint, the Respondent is requiring that the Complainant pay $6,841.00 to extend a gas main and install a natural gas service line that will provide natural gas service to the Fairview Avenue property.  The complaint requests that the Commission direct the Respondent to install a gas line to the Complainant’s property at a reasonable cost.
On August 15, 2011, the Respondent filed an answer in response to the complaint.  The answer admits that the Complainant requested that the Respondent extend natural gas service to the Fairview Avenue property.  The answer further states that the Respondent calculated an estimate to extend service to the Complainant and applied an allowance based on its anticipated net revenue.  The estimated cost to extend natural gas service to the Fairview Avenue property exceeds the anticipated net revenue. 
The answer states that the Respondent has complied with its tariff and that its tariff requires that the Respondent receive a customer contribution in order to extend service to the Complainant.  The answer alleges that the requested contribution is reasonable.  The answer requests that any hearing conducted by the Commission be conducted telephonically.


By notice dated December 7, 2011, the Commission scheduled a telephonic hearing for this matter on January 26, 2012 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on December 19, 2011, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.



I conducted the initial telephonic hearing as scheduled on January 26, 2012, at 10:00 a.m.  The Complainant appeared pro se and testified.  Larry R. Crayne, Esquire represented the Respondent which presented one witness and sponsored eight exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 53 pages.  The record closed on February 22, 2012, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.
FINDINGS OF FACT

1. The Complainant is Marjorie Valentin.  N.T. 9
2. The Respondent is UGI Utilities, Inc.  N.T. 10
3. The Complainant currently resides at 26 Chester Street, Lancaster.  N.T. 10

4. The Complainant is constructing a house that she plans to occupy at 738 Fairview Avenue.  N.T. 10-11

5. The Fairview Avenue house was still under construction at the time of the hearing.  N.T. 11  

6. The Fairview Avenue property currently does not have natural gas service.  N.T. 12  

7. In addition to a gas furnace, the Complainant plans to have a gas hot water heater, dryer and stove at the Fairview Avenue property.  N.T. 11  

8. There is no gas main close to the Fairview Avenue property and neighbors in the vicinity do not have natural gas service.  N.T. 12  
9. After purchasing the Fairview Avenue property in December 2009, the Complainant contacted the Respondent and requested information from the Respondent about providing natural gas service to the Fairview Avenue property.  N.T. 12-14  
10. The Respondent provided a cost estimate, in a letter dated December 4, 2009, for providing natural gas service to the Fairview Avenue property.  N.T. 13, 18‑19, 30, UGI Ex. R-1  

11. The December 4, 2009, letter stated that in order to provide natural gas service to the Fairview Avenue property, the Respondent would have to extend an existing gas main 508 feet and construct a 155 foot long service line.  N.T. 31, UGI Ex. R-1  

12. At the Complainant’s request, the estimate was conditioned on the Complainant’s contractor providing trenching and backfill for the gas main and gas service line.  N.T. 32-33  

13. The Complainant would have to contribute a total of $6,841.00 to the project in order to obtain natural gas service.  N.T. 19, 32  

14. The Respondent sent an agreement letter to the Complainant, dated December 8, 2009, setting forth these terms and conditions.  N.T. 21, 35-36, UGI Ex. R-3  

15. The Complainant did not agree with the terms and conditions set forth in the letter and refused to sign and return the agreement letter.  N.T. 21

16. The Respondent’s representative, Brad Aspril, sent an email to the Complainant explaining the terms of the agreement letter.  N.T. 37, UGI Ex. R-4

17. Mr. Aspril indicated in the email that he would contact a neighboring property owner to determine whether she would be interested in having natural gas service.  N.T. 36  

18. The neighbor declined to have natural gas service.  N.T. 36  

19. At the request of the Complainant, Mr. Aspril prepared the December 4, 2009, estimate.  N.T. 30-31  

20. Mr. Aspril did not include the cost of trenching and backfilling for the gas main because the Complainant indicated that she had access to a contractor that would perform the work.  N.T. 30-31  

21. If the Respondent performed the trenching and backfilling, the Complainant would have to pay approximately $30,000.00 in addition to the $6,841.00 set forth in the estimate.  N.T. 33  

22. Mr. Aspril told the Complainant that there were substantial rock formations that would make excavating expensive.  N.T. 31-33

23. Mr. Aspril considered an alternate route for providing natural gas service to the Fairview Avenue property that involved excavating in Prince Street, a state highway route and crossing a parking lot.  N.T. 32  

24. The alternate route would be more expensive because Prince Street is a heavily traveled highway, excavation work on Prince Street required state highway permitting and the project would have taken longer to complete.  N.T. 32

25. The Respondent calculated allowances for the Complainant’s projected natural gas usage.  N.T. 33-34, UGI Ex. R-2  

26. The allowance estimate contains calculations showing the projected gas usage for the Complainant at the Fairview Avenue property.  N.T. 33-34  

27. The Respondent calculated the total amount of annual revenue that the Fairview Avenue property would generate, based on the projected usage.  N.T. 34-35  

28. This calculation served as the basis for an allowance that the Respondent used to offset a portion of the project costs.  N.T. 35

29. Subtracting the amount of the allowance from the total project cost of $8,485.00 left an amount of $6,841.00 that the Complainant would have to contribute to the cost of the project.  N.T. 35 

30. The Respondent’s tariff at Rule 5 governs extension of facilities and provides that the Respondent will extend its facilities provided that its investment in facilities is warranted by the anticipated revenue derived from the extension.  UGI Ex. R-7

31. Rule 5.2 states that the cost of extending facilities beyond what the Respondent provides shall be paid by the applicant.  UGI Ex. R-7
32. Rule 5.3(a) provides that the anticipated revenue is the annual base revenue from the extension as determined by the Respondent using consistently applied current standards.  UGI Ex. R-7
33. Rule 5.3(b) states that the Respondent will use cost estimates in analyzing a proposed extension of facilities based on the construction and installation conditions anticipated for the extension, as well as standard street opening terms and fees.  UGI Ex. R-7
34. Rule 5.3(c) states that the Respondent will restore the street surface in accordance with applicable local government regulations and provide backfilling on the installation trench from the curb to the meter.  UGI Ex. R-7
35. An applicant may be required to pay the Respondent’s cost of surface restoration for repair of sidewalks, driveways, landscaping or sod.  UGI Ex. R-7

DISCUSSION



The Complainant has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  In this case, the Complainant contends that the Respondent wishes to charge an unreasonable amount to provide natural gas service to the Fairview Avenue property.  The Complainant contends that Respondent should install a natural gas line to the Fairview Avenue property for a reasonable amount. 



In support of her contentions, the Complainant testified that she currently resides at 26 Chester Street, Lancaster.  N.T. 10    The Complainant is constructing a house at 738 Fairview Avenue that she plans to occupy.  N.T. 10-11  The Fairview Avenue house was still under construction at the time of the hearing.  N.T. 11  The Fairview Avenue property currently does not have natural gas service.  N.T. 12  In addition to a gas furnace, the Complainant plans to have a gas hot water heater, dryer and stove at the Fairview Avenue property.  N.T. 11  


The Complainant stated that there is no gas main close to her property and that neighbors in the vicinity do not have natural gas service.  N.T. 12  After purchasing the Fairview Avenue property in December 2009, the Complainant contacted the Respondent and requested information from the Respondent about providing natural gas service to the Fairview Avenue property.  N.T. 12-14  In response, the Respondent provided a cost estimate, in a letter dated December 4, 2009, for providing natural gas service to the Fairview Avenue property.  N.T. 13, 18‑19, 30, UGI Ex. R-1  



The December 4, 2009, letter stated that in order to provide service to the Fairview Avenue property, the Respondent would have to extend an existing gas main 508 feet and construct a 155 foot long service line.  N.T. 31, UGI Ex. R-1  At the Complainant’s request, the estimate was conditioned on the Complainant’s contractor providing trenching and backfill for the gas main and gas service line.  N.T. 32-33  According to the letter, the Complainant would have to contribute a total of $6,841.00 to the project in order to obtain natural gas service.  N.T. 19, 32  The Respondent sent an agreement letter, dated December 8, 2009, setting forth these terms and conditions.  N.T. 21, 35-36, UGI Ex. R-3  The Complainant did not agree with the terms and conditions set forth in the letter and refused to sign and return the agreement letter.  N.T. 21  



The Respondent sent an email to the Complainant explaining the terms of the agreement letter.  N.T. 37, UGI Ex. R-4    The Respondent’s representative, Brad Aspril, indicated in the email that he would contact a neighboring property owner to determine whether she would be interested in having natural gas service.  N.T. 36  The neighbor declined to have natural gas service.  N.T. 36  


The Complainant argues that she should not be responsible for the costs set forth in the agreement letter.  The Complainant contends that the Respondent should provide natural gas service to her at a reasonable cost, pursuant to the Commission’s rules.   


In response, the Respondent presented the testimony of Mr. Aspril, a senior sales representative.  At the request of the Complainant, Mr. Aspril prepared the December 4, 2009, estimate.  N.T. 30-31  Mr. Aspril testified that he did not include the cost of trenching and backfilling for the gas main and service line because the Complainant indicated that she had access to a contractor that would perform the work.  N.T. 30-31  Mr. Aspril testified that if the Respondent performed the trenching and backfilling, the cost the Complainant would have to pay would be approximately $30,000.00 in addition to the $6,841.00 set forth in the estimate.  N.T. 33  Mr. Aspril indicated that he told the Complainant that there were substantial rock formations that would make excavating expensive.  N.T. 31-33


Mr. Aspril stated that he considered an alternate route for providing natural gas service to the Fairview Avenue property that involved excavating in Prince Street, a state highway route and crossing a parking lot.  N.T. 32  Mr. Aspril indicated that this would be more expensive than the route he chose because Prince Street is a heavily traveled highway, excavation work on Prince Street required state highway permitting and the project would have taken longer to complete.  N.T. 32


The Respondent presented an itemized estimate for the project cost for providing natural gas service to the Complainant.  N.T. 33, UGI Ex. R-2  The estimate set forth the costs for materials and labor.  The itemized estimate indicated that the project cost would be $8,485.00 if the Complainant provided the trenching and backfilling.  N.T. 33  



The Respondent also presented an estimate calculating allowances for the Complainant’s projected natural gas usage.  N.T. 33-34, UGI Ex. R-2  The allowance estimate contains calculations showing the projected gas usage for the Complainant at the Fairview Avenue property.  The Respondent calculated the total amount of annual revenue that the Fairview Avenue property would generate, based on the projected usage.  N.T. 34-35  This calculation served as the basis for an allowance that the Respondent used to offset a portion of the project costs.  N.T. 35 Subtracting the amount of the allowance from the total project cost of $8,485.00 left an amount of $6,841.00 that the Complainant would have to contribute to the cost of the project.  N.T. 35  


The Complainant did not cross examine the Respondent’s witness regarding either the construction costs or projected revenue estimates.  The Complainant did not produce any evidence to show that the Respondent’s estimate was unreasonable.  Based on the above evidence, I conclude that the Respondent has neither miscalculated any of the amounts that the Complainant would have to contribute toward the project to provide natural gas service to her nor violated the Public Utility Code or Commission regulations in how it calculated those amounts.  



The Commission has established regulations at 52 Pa. Code §59.27 governing the extension of natural gas service facilities which states:
§ 59.27. Extension of facilities.
Each public utility shall file with the Commission, as part of its tariff, a rule setting forth the conditions under which facilities will be extended to supply service to an applicant within all, or designated portions, of its service area. The utility may, upon proper cause shown, refuse or condition the acceptance of a particular application of extension of facilities. 



The regulation at 52 Pa. Code §59.27 does not mandate that the Respondent extend its facilities under any and all conditions.  Rather, the regulation requires the Respondent to file a tariff with the Commission setting forth under what conditions it will extend its facilities and provide service.  The Respondent presented a copy of its tariff relating to extension of its facilities.  N.T. 41, UGI Ex. R-7 
The portion of Respondent’s tariff at Rule 5, governing extension of facilities, states that the Respondent will extend its facilities, provided that its investment in facilities is warranted by the anticipated revenue derived from the extension.  Rule 5.2 states that the cost of extending facilities beyond what the Respondent provides shall be paid by the applicant.  UGI Ex. R-7
Rule 5.3(a) provides that the anticipated revenue is the annual base revenue from the extension as determined by the Respondent using consistently applied current standards.  Rule 5.3(b) states that the Respondent will use cost estimates in analyzing a proposed extension of facilities based on the construction and installation conditions anticipated for the extension, as well as standard street opening terms and fees.  UGI Ex. R-7  
Rule 5.3(c) states that the Respondent will restore the street surface in accordance with applicable local government regulations and provide backfilling on the installation trench from the curb to the meter.  The applicant may be required to pay the Respondent’s cost of surface restoration for repair of sidewalks, driveways, landscaping or sod.  UGI Ex. R-7


The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because its has complied with the terms and conditions under which it may extend service as set forth in its tariff.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303



In this case, the Respondent has calculated the amount of its allowable investment to extend service by estimating the annual gas consumption of the Complainant and calculating the annual bill based on the gas consumption consistent with its tariff.  It has also estimated the construction costs for the extension of service to the Complainant based on construction and installation conditions it expects to encounter in extending its facilities to the Fairview Avenue property.  The Respondent has complied with the Public Utility Code and Commission regulations in this case because it calculated the amount that the Complainant would have to contribute in order to have the Respondent extend its facilities and provide natural gas service to her property in compliance with its tariff. 


Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent improperly calculated the amount she must contribute in order to have Respondent extend service to the Fairview Avenue property.  The Complainant has also failed to prove by a preponderance of the evidence that the Respondent violated the Public Utility Code or Commission regulations by requiring that the Complainant contribute to the cost of extending Respondent’s facilities to serve the Fairview Avenue property.  Since the Complainant has failed to establish the allegations set forth in her complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.



2.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §§332(a).

ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the complaint of Marjorie Valentin against UGI Utilities, Inc. at Docket No. C-2011-2253805 is denied.

2.
That the record at Docket No. C-2011-2253805 is marked closed.

Dated:
February 24, 2012
















David A. Salapa







Administrative Law Judge
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