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OPINION AND ORDER 



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Melissa Randall (Complainant) filed on December 27, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on December 14, 2011.  Replies to Exceptions were filed by PECO Energy Company (PECO) on January 13, 2012.  For the reasons stated below we shall grant, in part, and, deny in part, the Exceptions of the Complainant and dismiss the Complaint. 

History of the Proceeding

On or about January 10, 2011, the Complainant  filed a Formal Complaint (Complaint) with the Commission against PECO, alleging that she had been through a telephonic hearing process which she appealed but never received anything after her appeal.  The Complainant averred that initially a judge established a payment arrangement for her to pay $253 per month and that PECO then established another payment arrangement for her to pay her current bill plus $72.07 per month.  The Complainant also averred that, while she was complying with the PECO payment arrangement, she received another judgment to pay in excess of $2,000 plus her current bill per month.  The Complainant requested a new payment arrangement because she contended that it was not possible for her to comply with the terms of the last payment arrangement.

PECO filed an Answer and New Matter on January 31, 2011, in which PECO confirmed that ALJ Fordham held a telephonic hearing on February 23, 2009, in which ALJ Fordham dismissed the Complaint.  PECO also noted that the Complainant had filed Exceptions to ALJ Fordham’s Initial Decision and that the Commission disposed of those Exceptions by requiring the Complainant to make six monthly payments to pay off the outstanding balance in accordance with Chapter 14,           Section 1405(b)(4) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(b)(4).  See Randall v. PECO Energy Company, Docket No. F‑2008‑2065525 (Order entered      April 5, 2010).    

In its New Matter, PECO stated that in the instant Complaint proceeding, the Complainant requested another payment agreement and has not alleged a change in income.  PECO contended that the instant Complaint is barred by the doctrine of res judicata or claim preclusion because the Complainant was afforded a full and fair opportunity to present her case at Docket No. F‑2008-2065525.  PECO further argued that the Commission issued a final decision concluding that the Complainant is not entitled to another payment agreement until she pays off the balance on the existing payment agreement.  

In a letter filed on February 22, 2011, the Complainant provided additional information regarding her current household net income and expenses.  In that letter, the Complainant alleged that the number of family members living in her household has changed.  By Prehearing Order dated May 24, 2011, ALJ Jones granted the Complainant’s request for a hearing acknowledging that a determination of whether the Complainant’s household income had changed is a fact that must be verified through an evidentiary hearing.  

A telephonic hearing was conducted by ALJ Jones on September 19, 2011.  As a preliminary ruling, the ALJ determined that the hearing would be limited to testimony regarding the household income of the Complainant.  The Complainant appeared pro se and sponsored one exhibit which was admitted into the record.  PECO was represented by counsel and presented the testimony of one witness.  As per the ALJ’s directive, the Complainant provided updated information regarding her current household income, which was admitted into evidence by the ALJ’s Order #3 dated                 September 19, 2011.  The evidentiary hearing generated a transcript of 66 pages.  

On December 14, 2011, the Commission issued ALJ Jones’s Initial Decision in which she recommended dismissal of the Complaint for failure by the Complainant to carry her burden of proof.  I.D. at 10.  As previously noted, Exceptions 


were filed by the Complainant on December 27, 2011.[footnoteRef:1]  PECO filed Replies to Exceptions on January 13, 2012.   [1: 	We note that the Complainant’s Exceptions do not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), to secure a just, speedy, and inexpensive determination in this proceeding.
] 


Discussion

	A.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania,                         72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

	B.	Legal Standards 

With regard to the Complainant’s allegation that she cannot pay the utility bills as requested, any decision thereon must be consistent with the provisions of the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacted Chapter 14 of the Public Utility Code (Code),                66 Pa. C.S. §§1401, et seq.  Chapter 14 directs how the Commission must establish payment arrangements.  Section 1405 of the Code, 66 Pa. C.S. § 1405, regarding payment arrangements, reads in pertinent part:

   (b) LENGTH OF PAYMENT AGREEMENTS.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
            
***

   (d)  Number of payment agreements.  Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. 

As noted above section 1405(d) of the Code limits the Commission’s ability to establish more than one payment arrangement for a customer absent a change in income.  Section 1403 of the Code, 66 Pa. C.S. § 1403, defines “change in income” as follows:  
[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

	C.	The ALJ’s Recommendation 

The ALJ made eight Findings of Fact and reached five Conclusions of Law.  I.D. at 6, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

 	In her Initial Decision, the ALJ found that the Complainant’s change in household income was not considered legally significant under Section 1403 of the Code, 66 Pa. C.S. § 1403.  I.D. at 9, 10.  The ALJ noted that for a family size of three, a gross monthly income of $4,632.50 is 300% of the Federal Poverty Level (FPL).  I.D. at 9 (citing 76 Fed. Reg. 13, 3637-38 (Jan. 20, 2011)).  The ALJ determined that, because the Complainant’s income exceeded 300% of the FPL, she would have needed to demonstrate a change in income of at least 20% to qualify for a payment agreement.    I.D. at 9 (citing 66 Pa. C.S. § 1403). 

	The ALJ took judicial notice of the Complainant’s 2008 household income of $7,962.85.  I.D. at 8 (citing Randall v. PECO Energy Company, Docket No. F‑2008‑2065525 (Order entered April 5, 2010), at 6).  When compared to the Complainant’s 2011 household income of $7,411.92, the result was a decrease of 6.92%.  The ALJ found that the decrease in the Complainant’s household income was not legally significant to establish a new payment agreement.  The ALJ also noted that, because there was not a legally significant change in income, the Commission was prohibited by Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), from granting a payment agreement in the instant proceeding.   I.D. at 9.

	D.	The Complainant’s Exceptions

		As a preliminary matter, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217      (Pa. Cmwlth. 1984).

The Complainant’s Exceptions consist of two type-written sheets consisting of narration of several prior payment arrangements she had with PECO and her alleged compliance to those agreements.  The Exceptions do not specifically contest any conclusions or Finding of Facts in the ALJ’s Initial Decision.  

In her Exceptions, the Complainant also points out an error in the ALJ’s Findings of Fact Numbers 7 and 8 regarding household income provided by her husband and son.  The Complainant clarifies that her husband’s Gross monthly income was $6,643.92, and that her son’s unemployment compensation was $768 per month.  The Complainant also submits that debt older than four years does not have to be paid.      Exc. Nos. 2-4.

Based upon her net monthly household income, the Complainant argues that it is impossible for her to pay the amount that the Commission directed in the proceeding at Docket No. F-2008-2065525.  Instead, she claims she is willing to pay up to $200 per month plus monthly charges.  Exc. Nos. 8, 9.

In reply, PECO avers that the Complainant did not meet her burden of proof to demonstrate to the Commission that she qualifies for a Commission-ordered payment arrangement due to a change in household income.  R. Exc. at 9.  PECO notes that the Complainant offered evidence consisting of her testimony and two exhibits reflecting a gross household income of approximately $7,425.

PECO contends that while the Complainant’s household income in 2011 decreased to $7,411.92, and the family size decreased to three household members, this is not a sufficient decrease in household income for the Commission to order a payment agreement.  PECO submits that, since the Complainant’s income exceeded 300% of the Federal poverty level, she is required to demonstrate a change in income of at least 20%.  However, the percentage change in the Complainant’s income was only 6.92%, which PECO claims is significantly less than the 20% change in income needed to qualify for a Commission payment agreement.  R. Exc. at 8. 

	F.	Disposition

 We agree with the ALJ’s finding and PECO’s Replies to the Complainant’s Exceptions that the Complainant failed to sustain her burden of proof.  The Complainant verified her monthly gross household income was $7,962.85.  A household consisting of three adults with a combined monthly gross income of $7,962.85 exceeds 300 percent of the FPL.  The percentage change in Complainant’s income is only 6.92%, which is significantly less than the 20% change in income that is required by Sections 1405(d) and 1403 of the Code, 66 Pa. C.S. §§ 1405(d) and 1403,  in order for a customer to qualify for a Commission payment agreement.  Therefore, pursuant to Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), the Complainant must pay off the arrearage on this account within six months.  As such, we shall deny that portion of the Complainant’s Exceptions in which she requests a new payment arrangement.  

Nevertheless, based upon our review of the record  we agree with the Complainant that Findings of Fact Nos. 7 and 8 in the ALJ’s Initial Decision should be modified to reflect correctly that the Complainant’s husband’s gross monthly income was $6,643.92, and her son’s unemployment compensation was $768 per month.  As such, we grant this portion of the Exceptions and modify the Initial Decision accordingly.

Conclusion

Upon our review and consideration of the record evidence, we shall grant the  Complainant’s Exceptions, in part, and deny them, in part, consistent with the foregoing discussion ; THEREFORE;

IT IS ORDERED:

1. That the Exceptions of Melissa Randall filed on December 21, 2011, to the Initial Decision of Administrative Law Judge Angela T. Jones are granted, in part, and denied, in part, consistent with this Opinion and Order. 

2. That the ALJ’s Initial Decision is modified for the purpose of correcting Findings of Fact Nos. 7 and 8 in the ALJ’s Initial Decision to reflect correctly that the Complainant’s husband’s gross monthly income was $6,643.92, and her son’s unemployment compensation was $768 per month.  

3. That the Initial Decision of Administrative Law Judge             Angela T. Jones, issued December 14, 2011, as modified, is adopted.

4. That the Complaint filed by Melissa Randall against PECO Energy Company on January 10, 2011, at Docket No. C-2011-2219901 is dismissed.  

5.	That this case shall be marked closed. 


[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  March 15, 2012
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