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:
PPL Electric Utilities Corporation


:
ORDER DENYING MOTION FOR DISQUALIFICATION AND 

GRANTING MOTION FOR CONTINUANCE
BACKGROUND

On November 16, 2010, Margaret Katz and Alan Katz (Complainants), on behalf of Michael Katz (Customer), filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  Margaret Katz is the Customer’s mother.  Alan Katz is the Customer’s brother.  Neither Margaret Katz nor Alan Katz live with the Customer.  Both Margaret Katz and Alan Katz reside in New Jersey.  
The complaint asserts that the Respondent sent a ten day shut off notice to the Customer and that such a notice is not warranted given that the Customer has Asperger’s Syndrome, is disabled and receives only a small monthly Social Security check.  The complaint criticizes the Respondent for allowing the Customer’s bill to accumulate to an amount of almost $3,000.00.  The complaint sets forth a chronology of events involving the Customer and attempts by the Complainants to correct what the complaint characterizes as mistakes on the Customer’s bills.  According to the complaint, the Respondent refused to discuss the account with the Complainants because their names were not on the Customer’s account.  The complaint requested that the Commission direct the Respondent to remove the balance owed by the Customer that the Respondent improperly allowed to accumulate.  

The Respondent filed a preliminary objection on January 14, 2011, requesting that the Commission dismiss the complaint.  The preliminary objection states that the Complainants do not reside at the Customer’s service address and the Complainants do not hold power of attorney for the Customer.  The preliminary objection further states that Jeffry L. Gilbert, Esquire has provided the Respondent with a copy of a power of attorney signed by the Customer which names Jeffrey L. Gilbert as his agent.  
According to the preliminary objection, Alan Katz has informed the Respondent that neither he nor Margaret Katz is an agent for the Customer under any existing power of attorney.  The preliminary objection alleges that the Complainants are not authorized to file a complaint with the Commission on behalf of the Customer.  The preliminary objection requests that the Commission dismiss the complaint.  
I issued an initial decision on March 16, 2011 sustaining the Respondent’s preliminary objections and dismissing the complaint due to the Complainants’ lack of standing.  On March 20, 2011, the Complainants filed exceptions to my initial decision, arguing that they were customers.  The Respondent filed a reply to the Complainant’s exceptions.  
On January 27, 2012, the Commission issued an order granting the Complainants’ exceptions, reversing my initial decision and referring the matter to the Office of Administrative Law Judge for further proceedings.  The Commission stated that the Complainants alleged an ownership interest in the service location in their exceptions.  On this basis, the Commission determined that a hearing was necessary.

By hearing notice dated February 8, 2012, the Commission scheduled a telephonic hearing for this matter on March 29, 2012 at 10:00 a.m. and assigned the case to me.  On March 12, 2012, I received a copy of the Complainants’ motion to disqualify me from presiding at the March 29, 2012 hearing and requesting that the March 29, 2012 hearing be continued because Margaret Katz will not return from Florida until April 2, 2012.  On March 14, 2012, the Respondent filed an answer opposing the Complainants’ request that I disqualify myself and denying that it is necessary to reschedule the March 29, 2012 hearing.
The motion is ready for decision.  For the reasons set forth below, I will deny the motion to disqualify but grant the request to continue.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file a motion for disqualification of a presiding officer, pursuant to 52 Pa. Code § 5.482, which states as follows:


§ 5.482. Disqualification of a presiding officer.

 (a)  A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification. 

 (b)  A presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law. 

 (c)  A motion for disqualification shall be served on the presiding officer and the parties to the proceeding. 

 (d)  The presiding officer will rule upon a motion for disqualification within 30 days of receipt. Failure to rule upon a motion for disqualification within 30 days of its receipt will be deemed to be a denial of the motion. 

(e)  The ruling of the presiding officer on a motion for disqualification is subject to the interlocutory appeal procedure in §  5.303 (relating to Commission action on petition for interlocutory review and answer).
I will treat the Complainants’ motion as a motion for disqualification.  The Supreme Court of Pennsylvania has stated that once a motion for recusal has been made, "it is the duty of the judge to decide whether he feels he can hear and dispose of the case fairly and without prejudice  . . . ." Reilly v. Southeastern Pennsylvania Transportation Authority, 507 Pa. 204, 489 A.2d 1291, 1300 (1985).  Other courts have said that, "It is the judge's duty not to sit when he is disqualified.  It is equally his duty to sit where there is no valid reason for recusation." Andrews et al. v. General Insurance Company, 418 F. Supp. 304 (W.D. Oklahoma 1976);  Edwards v. United States, 334 F.2d 360 (5th Cir. 1954)(emphasis added).  The Pennsylvania Supreme Court stated in Commonwealth v. Blakeney, 596 Pa. 510; 946 A.2d 645, 662 (2008):

"[A] trial judge should recuse himself whenever he has any doubt as to his ability to preside impartially in a criminal case or whenever he believes his impartiality can be reasonably questioned." Commonwealth v. Goodman, 454 Pa. 358, 311 A.2d 652, 654 (Pa. 1973).  It is presumed that the judge has the ability to determine whether he will be able to rule impartially and without prejudice, and his assessment is personal, unreviewable, and final. Commonwealth v. Druce, 577 Pa. 581, 848 A.2d 104, 108 (Pa. 2004).  "Where a jurist rules that he or she can hear and dispose of a case fairly and without prejudice, that decision will not be overturned on appeal but for an abuse of discretion." Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d 79, 89 (Pa. 1998).



Parties to a proceeding are entitled to a fair hearing without bias, hostility, or prejudgment.  Pennsylvania Publications v. Public Utility Commission, 152 Pa. Superior Ct. 279, 32 A.2d 40, reversed on other grounds, 349 Pa. 184, 36 A.2d 777, 153 ALR 457 (1943).  To render a hearing unfair, the defect or the practice complained of must be such as might lead to a denial of justice, or there must be an absence of one of the elements deemed essential to due process of law.  2 Am Jr. 2d, Administrative Law § 410.  Unfairness is evident if the tribunal's partiality and hostility goes too far toward the extreme of its authority, and its members engage in conduct such as heated, argumentative questioning of a party more characteristic of a prosecutor than of a neutral, detached and impartial decision maker.   Dayoub v. Commonwealth of Pennsylvania, State Dental Council & Examining Board, 70 Pa. Commonwealth Ct. 621, 453 A.2d 751 (1982).

The Complainants contend in their motion that because I granted the Respondent’s motion to dismiss, it is not possible for them to receive a fair hearing with me presiding.    According to the Complainants, the fact that I ruled in favor of the Respondent indicates bias against them.  Attached to the motion are various pleadings filed in this proceeding.  
The Complainants have not provided the affidavit required by 52 Pa. Code § 5.482 showing facts to support their motion.  When reviewing a motion for recusal, only those facts that are contained in an affidavit that have been alleged with particularity will be weighed as evidence in support of recusal.  "First, the affidavit must state facts with sufficient particularity.  Only the facts contained therein are relevant, not conclusions."  United States v. Thomas, 299 F. Supp. 494, 499 (E.D. Missouri 1968). (emphasis added)

In spite of the lack of any affidavit, it is readily apparent that the Complainants believe that because I sustained the Respondent’s preliminary objections, I will be personally biased in favor of the Respondent and personally biased against them.  “Personal bias,” has been defined as attitudes, opinions, or comments which are "based on purely personal feelings towards the parties in a case."  Johnson v. Trueblood, 629 F.2d 287, 291 (3d Cir. 1980).  It is a personal feeling about a party that causes the decision-maker to favor or disfavor that party.  To be disqualifying, personal bias must result in an opinion on the merits of a case not supported by the record.  United States v. Grinnell Corp., 384 U.S. 563, 583, 86 S.Ct. 1698, 1710 (1966).  That personal bias must be pronounced, as even intemperate or vehement statements do not require disqualification.  Johnson, 629 F.2d at 291;  Knapp v. Kinsey, 232 F.2d 458 (6th Cir. 1956).  



The Complainants argue that the fact that I ruled against them raises the question of my impartiality.  Merely raising the question is not sufficient, in and of itself, to warrant recusal.  If that was so, then any judge may be compelled to recuse him or herself just because the issue was raised.  That is contrary to the guiding precedent cited in this order that only facts, not conclusions, are relevant in deciding the motion.  United States v. Thomas, infra.  
A party moving for recusal must show facts that demonstrate personal bias or prejudgment on the part of the presiding officer exist.  52 Pa. Code § 5.482 (a); United States v. Thomas, infra.  The Complainants have provided no factual support for a claim that I am personally biased towards or against any party in this case or that I have prejudged these proceedings.  
The Respondent, in its answer, states that it is appropriate to evaluate Canon 3 (C) of the Code of Judicial Conduct, governing the disqualification of judges, to determine whether disqualification is appropriate.  In this case, the Respondent points out that the Complainants have not alleged (1) personal bias or prejudice concerning a party, or personal knowledge of disputed facts; (2) that I have served as a lawyer in this matter, for any of the parties, with any of the lawyers representing any party, or am otherwise a material witness; (3) that I or my family has a fiduciary interest in the outcome of the case or (4) that I or my family is a party to the proceeding, acting as a lawyer in the proceeding, has an interest in the proceeding, or is likely to be a material witness in the proceeding.  Canon 3 (C) requires that a judge should disqualify himself or herself in instances where these circumstances exist.  In fact, none of these circumstances exist in this case.  I agree with the Respondent that the Complainants have failed to allege any facts that would support a conclusion that I should disqualify myself pursuant to Canon 3 (C) of the Code of Judicial Conduct.   
I agree with the principle that a trial judge should recuse himself whenever he has any doubt as to his ability to preside impartially or whenever he believes his impartiality can be reasonably questioned.   In this case, I have no doubt about my ability to be impartial.  My impartiality has not been reasonably questioned because the Complainants have failed to provide any factual support for their assertions.  
The Complainants have also requested that the March 29, 2012 hearing be rescheduled because Margaret Katz will not return from Florida until April 2, 2012.  In its answer, the Respondent points out that that the hearing is telephonic and whether Margaret Katz is in Florida or New Jersey is not relevant to her ability to participate in the hearing by telephone.

I agree with the Respondent that Margaret Katz can participate in the hearing by telephone, regardless of her location.  There is no assertion in the Complainants’ motion indicating that Margaret Katz has a disability or otherwise requires the assistance of Alan Katz to participate in the telephonic hearing.  The Commission’s Rules of Practice and Procedure at 52 Pa. Code §1.15 require that a motion for continuance state facts in support of the motion and the motion be granted only for good cause. 
In its January 27, 2012 order, the Commission expressed the concern that pro se parties, like the Complainant’s, would not be familiar with the Commission’s Rules of Practice and Procedure and could be adversely affected by that lack of familiarity.  Given the Commission’s concerns expressed in it January 27, 2012 order, I will grant the Complainant’s request.  However, any future request for a continuance by either party shall comply with 52 Pa. Code §1.15.    
CONCLUSION



After consideration of the facts and the law applicable to the Complainants’ motion for disqualification, I have decided not to recuse myself from this proceeding.  I am not biased for or against any party in this case, nor have I prejudged this case.  I have and will treat the parties in this proceeding impartially.  In addition, I will grant the Complainants’ request for a continuance of the March 29, 2012 hearing.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion for disqualification filed by Margaret Katz and Alan Katz at Docket No. F-2010-2211384 is denied.


2.
That the hearing scheduled for March 29, 2012 is canceled and the hearing shall be rescheduled to a date after April 2, 2012. 
Date:
March 15, 2012



____________________________________



David A. Salapa



Administrative Law Judge
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