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HISTORY OF THE PROCEEDING
On November 23, 2011, Leatherstocking Gas Company, LLC, (Leatherstocking) filed an application requesting that the Pennsylvania Public Utility Commission (Commission) approve its initiation of natural gas service to portions of Susquehanna County.  Leatherstocking requests that its proposed service territory include the Townships of Bridgewater, Forest Lake, Great Bend, Harmony, New Milford, and Oakland and the Boroughs of Great Bend, Hallstead, Lanesboro, Montrose, New Milford, Oakland and Susquehanna.  Attached to Leatherstocking’s application is a map depicting and describing the proposed service territory.  

According to the application, Leatherstocking is a New York limited liability company whose partners include Corning Natural Gas Corporation (Corning) and Mirabito Holdings, Inc. (Mirabito).  The Pennsylvania Department of State has authorized Leatherstocking to conduct business in the Commonwealth as a foreign limited liability company.  Corning and Mirabito both have experience providing public utility natural gas service to utility customers.  Leatherstocking has entered into franchise agreements or is negotiating franchise agreements with several municipal entities in New York that are ten to forty-five miles from the Pennsylvania municipalities to which it proposes to provide service.  No other entity provides or has the right to provide service to the proposed service territory in Pennsylvania. 
Leatherstocking alleges in its application that there is a need for natural gas service in the proposed service territory and that it is capable of providing service to the proposed service territory in accordance with Commission rules and regulations.  The application contains plans and maps showing the facilities it will construct to provide the proposed service.  Also attached to the application is a proposed tariff showing Leatherstocking’s operating rules and proposed rates.  Attached to the application is a letter of support from the Chairperson of the Susquehanna County Board of Commissioners.  The application requests that the Commission approve the application and issue a certificate of public convenience authorizing Leatherstocking to offer, render, furnish and supply natural gas service to the proposed service territory.       

Leatherstocking published notice of the application in The Scranton Times on December 5, 2011 and filed a proof of that publication with the Commission on December 13, 2011.  Notice of the application was published in the Pennsylvania Bulletin on December 10, 2011 specifying a deadline of December 27, 2011, for filing protests to the application.   

On December 27, 2011, UGI Penn Natural Gas, Inc. (UGI Penn) filed a protest to the application.  UGI Penn’s protest asserts that it has been engaged in substantial market development activities in the proposed service territory and intends in the near future to file its own application seeking Commission authority to provide natural gas service to the proposed service territory.  
The protest also alleges that Leatherstocking’s application fails to provide sufficient information to demonstrate need.  In addition, the application fails to provide sufficient information to show that Leatherstocking is fit to provide the proposed service.  Finally, UGI Penn’s protest contends that Leatherstocking’s application fails to demonstrate any benefit to the public.  The protest requests that the Commission grant UGI Penn protestant status and deny the application. 
Also on December 27, 2011, the Office of Consumer Advocate (OCA) filed a notice of intervention and public statement.  On that same date Williams Field Services Company, LLC (Williams) filled a petition to intervene.  The Commission’s Bureau of Investigation and Enforcement (I&E) filed a notice of appearance on January 11, 2012. 
By notice dated January 12, 2012, the Commission scheduled a prehearing conference for this matter on February 14, 2012 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building in Harrisburg and assigned the case to me.  I issued a prehearing conference order on January 13, 2012, setting forth the procedural matters to be addressed at the prehearing conference.  

On January 17, 2012, Leatherstocking filed preliminary objections requesting that the Commission dismiss UGI Penn’s protest for lack of standing.  The preliminary objections allege UGI Penn lacked standing at the time it filed the protest because it lacked a certificate of public convenience to provide natural gas service in the proposed service territory. 
In addition, the preliminary objections argue that UGI Penn’s contention that it, rather than Leatherstocking, should be authorized to provide natural gas service in the proposed service territory is insufficient to support its protest.  Finally, the preliminary objections state that the protest fails to state any claim to refute the fitness of Leatherstocking to provide natural gas service in the proposed service territory.  The preliminary objections request that the Commission dismiss UGI Penn’s protest.

On January 27, 2012, UGI Penn filed an answer to Leatherstocking’s preliminary objections.  UGI Penn’s answer asserts that Leatherstocking’s preliminary objections are not proper under the Commission’s Rules of Practice and Procedure.  UGI Penn’s answer also asserts that it filed an application on January 18, 2012, to provide natural gas service in Leatherstocking’s proposed service territory that the Commission has docketed at A‑2012‑2284831.  
UGI Penn further asserts that it has filed an amended protest pursuant to 52 Pa. Code §5.91(b), on January 27, 2012, in response to Leatherstocking’s preliminary objections, alleging that it filed the application on January 18, 2012.  UGI Penn points out that, pursuant to 52 Pa. Code §5.91(b), the filing of the amended pleading renders Leatherstocking’s preliminary objections moot.       
Also on January 27, 2012, UGI Penn filed an amended protest.  UGI Penn’s amended protest reiterates that the filing of the amended pleading renders Leatherstocking’s preliminary objections moot.  The amended protest alleges that UGI Penn filed an application on January 18, 2012, to provide natural gas service in Leatherstocking’s proposed service territory that the Commission has docketed at A-2012-2284831.  UGI Penn’s application proposes to provide natural gas service in the additional territories of Bridgewater, Forest Lake, Great Bend, Harmony, New Milford and Oakland Townships as well as Great Bend, Halstead, Lanesboro, Montrose, New Milford, Oakland and Susquehanna Depot Boroughs, Susquehanna County.
UGI Penn’s amended protest states that its application gives it a direct and substantial interest in Leatherstocking’s application.  The amended protest reiterates that Leatherstocking’s application fails to provide sufficient information to demonstrate need; that Leatherstocking’s application fails to provide sufficient information to show that it is fit to provide the proposed service and that Leatherstocking’s application fails to demonstrate any benefits approval of the application would provide.  The amended protest requests that the Commission grant UGI Penn protestant status and deny the application.
On February 10, 2012, UGI Penn filed a motion to consolidate this proceeding with its application filed on January 18, 2012, to provide natural gas service in the additional territories of Bridgewater, Forest Lake, Great Bend, Harmony, New Milford and Oakland Townships as well as Great Bend, Halstead, Lanesboro, Montrose, New Milford, Oakland and Susquehanna Depot Boroughs, Susquehanna County that the Commission has docketed at A‑2012-2284831.  The motion asserts that the two proceedings raise common issues of law and fact.  The motion requests that the Commission consolidate the proceedings for purposes of hearing and adjudication.    

I conducted the prehearing conference as scheduled on February 14, 2012.  At the prehearing conference, the parties discussed Leatherstocking’s preliminary objections and UGI Penn’s amended protest.  Leatherstocking stated that it would be shortly filing preliminary objections to UGI Penn’s amended protest.  N.T. 6  UGI Penn indicated that it would file an answer to Leatherstocking’s preliminary objections.  N.T. 9

The parties agreed that until I ruled on the preliminary objections there was no need to establish a litigation schedule.  N.T. 9-10  The parties agreed that I should stay this matter until I ruled on the preliminary objections.  N.T. 10-11  I determined that a ruling on UGI Penn’s motion to consolidate should be held in abeyance until after I ruled on the preliminary objections.  Parties would have the opportunity to respond to the motion to consolidate after I disposed of the preliminary objections.  N.T. 20  
At the prehearing conference, none of the parties objected to or opposed Williams’ petition to intervene.  N.T. 14-15  By order dated February 15, 2012, I granted Williams’ petition to intervene in this proceeding.

On February 16, 2012, Leatherstocking filed preliminary objections to UGI Penn’s amended protest.  The preliminary objections to UGI Penn’s amended protest reiterate the arguments set forth in Leatherstocking’s preliminary objections filed on January 17, 2012.  In addition, Leatherstocking objects to UGI Penn’s amended protest as an improper attempt to remedy the defects in its standing at the time UGI Penn filed its original protest. 
On February 27, 2012, UGI Penn filed an answer to Leatherstocking’s preliminary objection to the amended protest.  The answer to Leatherstocking’s preliminary objections reiterates the arguments set forth in UGI Penn’s answer to Leatherstocking’s preliminary objections filed on January 27, 2012.  UGI Penn restates its argument that it has standing to file the amended protest and requests that the Commission deny the preliminary objections filed by Leatherstocking.    

The preliminary objections are ready for decision.  For the reasons set forth below, I will grant the preliminary objections and dismiss UGI Penn’s protest.
FINDINGS OF FACT



1.
The applicant in this case is Leatherstocking Gas Company, LLC.


2.
The protestant in this case is UGI Penn Natural Gas, Inc.


3.
On November 23, 2011, Leatherstocking Gas Company, LLC, filed an application requesting that the Pennsylvania Public Utility Commission approve its initiation of natural gas service to portions of Susquehanna County.


4.
On December 27, 2011, UGI Penn Natural Gas, Inc. filed a protest to the application.
5.
On January 17, 2012, Leatherstocking filed preliminary objections requesting that the Commission dismiss UGI Penn’s protest for lack of standing.
6.
UGI Penn filed an application on January 18, 2012, to provide natural gas service in Leatherstocking’s proposed service territory that the Commission has docketed at A‑2012-2284831.



7.
On January 27, 2012, UGI Penn filed an answer to Leatherstocking’s preliminary objections.


8.
On January 27, 2012 UGI Penn filed an amended protest.

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here Leatherstocking’s preliminary objections assert lack of standing by UGI Penn to protest the application.  Prior to 2006, the Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.101(a)(3) provided that parties could file what was then called a preliminary motion to dismiss a pleading that failed to state on its face the standing of a party to participate in a proceeding.  The amendments to the Commission’s Rules of Practice and Procedure in 2006 deleted this provision to more closely model the Pennsylvania Rules of Civil Procedure.  36 Pa.B. 2097 (April 29, 2006)
The preliminary objection at 52 Pa. Code §5.101(a)(5) regarding lack of capacity to sue should not be confused with lack of standing.  Lack of capacity to sue refers to some personal disability of a party to bring an action.  Commonwealth ex rel. Sheppard v. Central Penn National Bank, 375 A.2d 874 (Pa. Cmwlth. 1977).  Examples of lack of capacity to sue include being an unemancipated minor, an adjudicated incompetent, and those subject to a statutory bar.

Lack of standing is not now included among the Commission’s limited bases for a preliminary objection but rather is now an affirmative defense, and as such is only properly raised in new matter.  Jackson v. Garland, 622 A.2d 969 (Pa. Super. 1993); Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009) Pa. R.C.P. 1030, 52 Pa. Code § 5.62(b) Therefore, the Respondent’s preliminary objection is not proper under the Commission’s rules because it attempts to raise grounds not included in the provisions of 52 Pa. Code § 5.101(a). 

The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Here, I may disregard the Leatherstocking’s error in procedure if it does not affect UGI Penn’s substantive rights.  

I will consider the issue of UGI Penn’s lack of standing in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect UGI Penn’s rights since it had notice of the issue and has responded.  Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009) Since UGI Penn’s lack of standing is an affirmative defense, and Leatherstocking raised it in a timely fashion, I shall treat the Respondent’s preliminary objection as a motion for  summary judgment filed pursuant to 52 Pa. Code § 5.102.



Leatherstocking’s preliminary objections/motion for summary judgment argues that the Commission should dismiss the protest because UGI Penn lacks standing.  The Commission’s regulation at 52 Pa. Code §5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as to not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa. Code §5.102(c)  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1)  



The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super.1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976)  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979)  Summary judgment will be granted only where the right is clear and free from doubt.



The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists. First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The UGI PennTelephone Co. of Pennsylvania, Docket No.C-00923833 (Order entered July 21, 1992)  The Commission has interpreted Section 5.102(c) of its regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996) In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).  
The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954).  
Leatherstocking’s preliminary objections/motion for summary judgment contends UGI Penn’s protest must be dismissed for failing to allege facts sufficient to establish UGI Penn’s standing to protest the application.  My review of Leatherstocking’s preliminary objections/motion for summary judgment and UGI Penn’s answer, together with the exhibits incorporated therein, shows that there is no issue of material fact for trial and that Leatherstocking is entitled to judgment as a matter of law on the issue of UGI Penn’s standing to file the December 27, 2011 protest.  


Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991).  Generally, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  Joint Application of Pennsylvania‑American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., A‑212285F0046/47 and A‑210870F01 (July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Waddington v. Pennsylvania Public Utility Commission, 670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  See Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990).



A protestant’s interest in the subject matter of a proceeding is direct if the protestant’s interest is adversely affected by the actions challenged in the protest, is immediate if there is a close causal nexus between the protestant’s asserted injury and the actions challenged in the protest, and is substantial if the protestant has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); William Penn Parking Garage, Inc.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 623 A.2d 897 (Pa. Cmwlth. 1993); Landlord Service Bureau, Inc.  Mere conjecture about possible future harm does not confer a direct interest in the subject matter of a proceeding.  Official Court Reporters of the Court of Common Pleas of Philadelphia County v. Pennsylvania Labor Relations Board, 467 A.2d 311 (Pa. 1983).

Admitting all the allegations in UGI Penn’s protest and answer to the preliminary objections/motion for summary judgment as true for purposes of disposing of the preliminary objections/motion for summary judgment, Leatherstocking is correct that UGI Penn lacked standing to protest the application.  A protestant must have some operating authority in actual, or potential, conflict with the authority sought by an applicant to have the requisite standing to protest an application.  Application of Glen Alsace Water Co., 45 PA PUC 472 (1971); Application of Consumers Pennsylvania Water Company-Shenango Valley Division, Docket No. A-212750F0007 (Order entered January 11, 2011)   At the time it filed its protest on December 27, 2011, UGI Penn did not have operating authority in conflict with the authority sought by Leatherstocking.  Since UGI Penn did not have any operating authority at the time it filed its protest, it lacked standing.  Its protest will be dismissed.  

First, UGI Penn’s interest in this proceeding is not direct.  A protestant’s interest in the subject matter of a proceeding is direct if the protestant’s interest is adversely affected by the actions challenged in the protest.  In its December 27, 2011 protest, UGI Penn asserted that it has Commission authority to provide natural gas service to customers in Lackawanna, Wayne and Wyoming Counties which are adjacent to Susquehanna County.  In addition, UGI Penn alleged that it has Commission authority to provide natural gas service to Forest City Borough, Uniondale Borough, Clifford Township and Auburn Township, Susquehanna County.  According to UGI Penn, it would be a natural extension of its existing facilities to serve additional territory within Susquehanna County, including Leatherstocking’s proposed service territory.  

In its December 27, 2011 protest, UGI Penn asserted that it planned to file an application to provide natural gas service in the proposed service territory.  According to UGI Penn, it had already been engaged in substantial market development activities in the proposed service territory.  It was investigating the best means of extending its service in Susquehanna County and was assessing the technical and logistical requirements necessary to build facilities to allow it to provide safe, reliable service to the proposed service territory.  According to UGI Penn, it had standing to protest the application because approval of Leatherstocking’s application would result in an adverse impact on the contemplated extension of its facilities.

In its preliminary objections/motion for summary judgment, Leatherstocking states that UGI Penn does not have a certificate of public convenience that authorizes it to provide natural gas service to the proposed service territory.  Since UGI Penn does not have a certificate of public convenience authorizing it to provide service to the proposed service territory, Commission approval of Leatherstocking’s application would have no impact on UGI Penn’s existing operations.  I agree.


Only a Commission-issued certificate of public convenience can authorize UGI Penn to provide service to the proposed service territory.  Only a certificate of public convenience authorizes a public utility to serve a particular territory.  66 Pa. C.S. §1101; Lukens Steel Co. v. Pennsylvania Pub. Util. Comm’n, 499 A.2d 1134 (Pa. Cmwlth. 1985)  The certificate of public convenience imposes the obligation on the public utility to provide service in that territory.  Bland v. Tipton Water Co., 71 A. 101 (Pa. 1908)  A public utility must have a certificate of public convenience before rendering service.  The Public Utility Code has no provision allowing a public utility to charge for its services while an application for a certificate of public convenience is pending.  Popowsky v. Pennsylvania Pub. Util. Comm’n, 647 A.2d 302 (Pa. Cmwlth. 1994)  A public utility may not serve any territory beyond that stated in its certificate of public convenience.  Western Pennsylvania Water Co. v. Pennsylvania Pub. Util. Comm’n, 311 A.2d 370 (Pa. Cmwlth. 1973)  

At the time it filed its December 27, 2011 protest, UGI Penn did not have a certificate of public convenience authorizing it to serve the proposed service territory.  UGI Penn’s operations would not have been affected if the Commission approved Leatherstocking’s application at the time UGI Penn filed its protest.  Had the Commission approved Leatherstocking’s application at the time UGI Penn filed its protest, any adverse effect on UGI Penn’s future plans would have been mere conjecture about future harm and did not constitute a direct interest.  


The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.52 require that a protestant set forth facts sufficient to establish the protestant’s standing to protest.  This includes establishing that the protestant has a direct interest in the proceeding.   UGI Penn failed to do this.    
While not applicable to this proceeding, 52 Pa. Code §3.381(c)(1), governing protests in motor carrier applications, is instructive. The regulation at 52 Pa. Code §3.381(c)(1) mandates that a protestant to an application for passenger or household goods in use authority provide in its protest a list of Commission docket numbers under which it operates and a copy of any portion of the protestant’s authority upon which its protest is predicated.  This requirement is a more specific method of requiring the protestant to set forth facts sufficient to establish a direct interest in the proceeding.  


 UGI Penn has not established that it had a certificate of public convenience authorizing it to provide service to the proposed service territory at the time it filed its protest on December 27, 2011.  At the time that it filed the protest, UGI Penn had not even filed an application to obtain such a certificate.  UGI Penn’s application, filed on January 18, 2012, after the deadline for filing protests had passed, does not cure this defect.  UGI Penn has therefore failed to establish that its interests were adversely affected by the actions challenged in the protest and failed to establish that it had a direct interest in this proceeding. 
Because UGI Penn did not have a direct interest, it did not have an immediate interest in the proceeding because it could not demonstrate, at the time it filed the protest, a close causal nexus between the proposed actions outlined in the application and any injury it could have suffered.  UGI Penn’s service territory may have been in close proximity to the proposed service territory.  However, the mere fact that its service territory was in close proximity to Leatherstocking’s proposed service territory did not establish that UGI Penn had an interest, at the time it filed the protest, that would be adversely affected by the Commission granting the application.  Joint Application of Pennsylvania-American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., Docket Nos.A-212285F0046/47 and A‑210870F01 (Order entered July 9, 1998)  
Finally, UGI Penn’s interest was not substantial since it had no discernable interest, other than the concern that the application process comply with the law, at the time it filed the protest.  UGI Penn raised concerns in its protest that Leatherstocking has not demonstrated a public need for its proposed service or demonstrated that it possesses the necessary fitness to provide the proposed service.  Since, at the time it filed the protest, UGI Penn could not demonstrate a causal connection between approving the application and any injury it could suffer, UGI Penn raised these issues in order to assure that the Commission addressed these issues in rendering a decision.  
The Commission has the statutory obligation and the statutory authority to ensure that Leatherstocking complies with all relevant statutory and regulatory requirements.  The statute at 66 Pa. C.S. §1103 empowers the Commission to grant a certificate of public convenience only if it is necessary or proper for the service, accommodation and convenience or safety of the public.  Leatherstocking must demonstrate that there is a need for the proposed service, the lack of existing service to meet the demonstrated need and its financial and technical fitness to provide the proposed service in a safe, reliable manner.  Whether approving an application promotes the public interest is a central consideration in every case reviewed by the Commission.  Whether or not an application is protested, the Commission reviews the application to ensure that it complies with the relevant statutory and regulatory provisions and determines whether approving the application is consistent with its policies.  


UGI Penn has failed to demonstrate that it had standing to protest Leatherstocking’s application by failing to demonstrate that it had a direct, immediate and substantial interest in the application at the time it filed its protest.  UGI Penn failed to submit any materials in its protest to establish that any genuine issue of material fact existed regarding its standing.  Since no factual issue pertinent to the resolution of this case exists, a hearing on this issue is unnecessary.  Granting Leatherstocking’s preliminary objections/motion for summary judgment is appropriate in these circumstances.  



UGI Penn argues in its answer to Leatherstocking’s preliminary objections/motion for summary judgment that it filed an application for authority to provide natural gas service in Leatherstocking’s proposed service territory on January 18, 2012.  It further alleges that it has filed an amended protest, pursuant to 52 Pa. Code §5.91(b), on January 27, 2012 with its application providing it the standing to do so, in response to Leatherstocking’s preliminary objections.  UGI Penn points out that, pursuant to 52 Pa. Code §5.91(b), the filing of the amended pleading renders Leatherstocking’s preliminary objections moot.  I disagree.  


Had Leatherstocking properly raised standing in a motion for summary judgment rather than through preliminary objections, UGI Penn would not have been able to file an amended protest pursuant to 52 Pa. Code 5.91(b).  Leatherstocking’s original objection to UGI Penn’s protest would not have been rendered moot and the Commission would have to rule on Leatherstocking’s original objection.  Since I have decided to treat Leatherstocking’s preliminary objection challenging UGI Penn’s standing as a motion for summary judgment, it is not rendered moot by UGI Penn’s subsequent amended protest.



In addition, I am not convinced that UGI Penn’s reading of 52 Pa. Code §5.91(b) is correct.  The provision at 52 Pa. Code §5.91(b) states as follows:
(b)  Amendments in response to preliminary objections. A party may file an amended pleading as of course within 20 days after service of a copy of a preliminary objection filed under §  5.101 (referring to preliminary objections). If a party has filed an amended pleading as of course, the preliminary objections to the original pleading shall be deemed moot. 

As noted above, 52 Pa. Code §5.101(a) sets forth the grounds for preliminary objections.  Relevant for this discussion is 52 Pa. Code §5.101(e) which states as follows:
(e)  Preliminary objection regarding insufficient specificity. 
(1) If a preliminary objection regarding insufficient specificity in a pleading is filed, an answer is not required until further directed by the presiding officer or the Commission. 
(2)  When an amended pleading is filed in response to a preliminary objection alleging insufficient specificity in a pleading, the preliminary motion will be deemed to be moot in accordance with §  5.91 (relating to amendment of pleadings generally). 
If a party files a preliminary objection alleging insufficient specificity, the opposing party may file an amended pleading in response to that preliminary objection and the preliminary objection is deemed moot.  The regulation at 52 Pa. Code §5.101 does not mention 52 Pa. Code §5.91 anywhere else.  I conclude that the provision in 52 Pa. Code §5.91 refers only to 52 Pa. Code 5.101(e), not the entire regulation at 52 Pa. Code §5.101.      

Here, Leatherstocking’s preliminary objections do not allege insufficient specificity.  Therefore, UGI Penn could not file an amended protest in response to it, pursuant to 52 Pa. Code §5.91(b), rendering Leatherstocking’s preliminary objections moot.  
In addition, by adopting UGI Penn’s argument that it can file an amended protest in response to preliminary objections, the Commission would allow UGI Penn to circumvent the requirement set forth in 52 Pa. Code §5.53 that a protestant file its protest within the time specified in the published notice of the application.  The notice of the application was published in the Pennsylvania Bulletin on December 10, 2011, specifying a deadline of December 27, 2011.  UGI Penn filed its amended protest on January 27, 2012, well after the date specified in the published notice in violation of 52 Pa. Code §5.53.  It filed the amended protest only after it filed its application on January 18, 2012, curing the defect in its standing that existed when it filed its original protest on December 27, 2011.  UGI Penn filed its amended protest after the time set forth in the Pennsylvania Bulletin and it is therefore untimely and late-filed.  52 Pa. Code §5.53.  
The Commission should not accept UGI Penn’s late-filed amended protest as a matter of course.  The Commission may accept late-filed protests at its discretion.
The Commission in Application of Artesian Water Pennsylvania, Inc. for Approval to Begin to Offer, Render, Furnish or Supply Water Service to the Public in a portion of Franklin Township, Chester County, Docket No. A-210111F0003, (Order entered June 24, 2004) (Artesian Water) set forth the four standards it uses to determine whether to accept late-filed protests.  Those standards are:

1.
Does the petitioner have a reasonable excuse for missing the protest due date?

2.
Was the proceeding contested at the time of the filing of the protest?

3.
Will the receipt of the late-filed protest delay the orderly progress of the case?

4.
Will the late-filed protest significantly broaden the issues or shift the burden of proof?

Joint Application of Pennsylvania-American Water Company and Thames Water Aqua Holdings GmbH, Docket Nos. A‑212285F0096, A-230073F0004, (Order entered May 9, 2002); Re:  S.T.S. Motor Freight, Inc., 54 Pa. P.U.C. 343 (1980) (S.T.S. Motor) 

The Commission requires that a party requesting that the Commission accept its late-filed protest address all four of the standards recited above in order to allege good cause for the late filed protests as required by 52 Pa. Code §3.381(c)(1)(ii).  S.T.S. Motor; Re: Milton Transportation, Inc., 56 Pa. P.U.C. 623 (1982) The Commission applies this requirement to fixed utility applications as well.  Application of Douglasville Water Co., Docket No. A-210760, (Order entered August 24, 1990)  
Here UGI Penn has failed to address any of these standards.  It has failed to allege good cause for its late filed amended protest.  The Commission should not accept UGI Penn’s late-filed amended protest absent any allegations of good cause.
UGI Penn indicated at the prehearing conference that it would seek an immediate stay of any ruling granting Leatherstocking’s preliminary objections and seek Commission review of my decision.  N.T. 8  I will stay this proceeding pending a final opinion and order of the Commission and possible appellate review of that action.  I will also hold in abeyance any ruling on UGI Penn’s motion to consolidate pending further action of the Commission and possible appellate review of that action.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §1103(a); 52 Pa. Code §5.52(a).



2.
UGI Penn failed to establish that it had standing to protest Leatherstocking’s application at the time it filed its protest on December 27, 2011 by failing to allege facts demonstrating a direct, immediate and substantial interest in Leatherstocking’s application proceeding at Docket No. A-2011-2275595.  52 Pa. Code §5.52(a).



3.
No genuine issue of material fact exists for trial regarding UGI Penn’s lack of standing.  52 Pa. Code §102(c).


4.
UGI Penn’s amended protest, filed on January 27, 2012 is late-filed.


5.
UGI Penn has not alleged good cause for its late-filed amended protest.

ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the preliminary objections/motion for summary judgment of Leatherstocking Gas Company, LLC, at Docket No. A-2011-2275595 is hereby granted.



2.
That the protest of UGI Penn Natural Gas, Inc., filed on December 27, 2011, at Docket No. A-2011-2275595 is hereby dismissed for lack of standing.

3.
That the amended protest of UGI Penn Natural Gas, Inc., filed on January 27, 2012, at Docket No. A-2011-2275595 is hereby dismissed as late-filed.



4.
That this matter is stayed until 30 days after the Pennsylvania Public Utility Commission enters a final opinion and order in this proceeding.



5.
That in the event that a party appeals the final opinion and order issued by the Pennsylvania Public Utility Commission in this proceeding, any of the parties may seek a further stay of this matter.

Dated:
March 2, 2012

















David A. Salapa







Administrative Law Judge
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