Reger CIRA CENTRE, 13" FLOOR
»

2929 ARCH STREET

RIZZO PHILADELPHIA, PA 19104-2899
TEL: 215.495.6500

FAX: 215.495 6600
HP Www.regerlaw.com

ATTORNEYS AT LAW

MARGARET A. MORRIS
DIRECT DIAL: (215) 495-6524
E-MAIL: mmorris@regeriaw.com

March 20, 2012
VIA Electronic Filing
Rosemary Chiavetta, Esquire
Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building - 2 North
P.O. Box 3265
Harrisburg, PA 17105

Re:  Docket No. C-2011-2271943
Docket No. R-201 1-2267958
Petition to Withdraw Motion to Consolidate

Dear Secretary Chiavetta-

Enclosed for filing, please find two originals of the Petition to Withdraw the
Motion to Consolidate the Complaint in Docket No. C-2011-2271943 into the pending
rate case proceeding of Aqua Pennsylvania, Inc. at Docket No. R-201 1-2267958. 1 have
enclosed two original copies so that an original can be place in each docket.

As indicated on the Certificate of Service, a copy of the Petition to Withdraw has
been provided in the manner indicated.

If there are any questions, please do not hesitate to contact me.
Very truly yours,

Reé;ér Rizzo & Darnall LL?

enclosures

cc: Anil Kapur
Honorable Kandace Melillo
Honorable Angela Jones
Honorable Darlene Heep
Rate Case Proceeding Service List

PHILADELPHIA PA WEST CHESTER PA MOUNT LAUREL NJ WILMINGTON DE TOWSON MD
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ANIL KAPUR

Complainant

AQUA PENNSYLVANIA, INC.

Respondent

Docket No. C-2011-2271943

CERTIFICATE OF SERVICE

Ihereby certify that I have this day served copies of the Motion to Consolidate of Aqua
Pennsylvania, Inc. upon the person(s) and in the manner indicated below:

VIA EMAIL & REGULAR U.S. MAIL

Anil Kapur
2712 Cathedral Ave,, N
Washington, DC 2008

Email: aanilkagur@aol.com

Matthew Kahal

Thomas Catlin

Exeter Associates, Inc.

10480 Little Patuxent Parkway, Suite 300
Columbia, MD 21044

Email: mkahal aexeterassociates.com

tcatli n@exeterassociates.com

Shaun A. Sparks, Esquire

Dianne E. Dusman, Esquire

Office of Consumer Advocate

555 Walnut Street - Forum Place, 5" Floor
Harrisburg, PA 17101-1923

Ph: (717) 783-5048

Email: ssgarks@paoca‘org
ddusman@paoca.or
OCA—SERVICE-AQUA~

R201 12267958@anca.org

Daniel G. Asmus

Assistant Small Business Advocate
Office of Small Business Advocate
300 North Second Street, Suite 1102
Harrisburg, PA 17101

Ph: (717) 783-2525

Email: dasmus@pa.gov
Excel.consulting@sbcglobal.net

Thomas P. Gadsden, Esquire
Anthony C. DeCusatis, Esquire
Brooke Erin Leach, Esquire
Morgan, Lewis & Bockius, LLP
1701 Market Street

Philadelphia, PA 19103—2921

Ph: (215) 963-5234

Email; tgadsden@morganlewis.com

adecusatis@morganlewis,com
bIeach@morganlewis.com

Carrie B. Wright, Esquire

Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission
400 North Street

Harrisburg, PA 17105

Ph: (717) 787-7998

Email: carwright@ga.gov




Scott J. Rubin, Consulting Attorney
333 Oak Lane

Bloomsburg, PA 17815-2036

Ph: (570) 387-1893

Email: Scott.j.rubin@gmail.com
*Regulatory Consultant ~ for
Consumer Advocate

Office

Mr. Robert Curtius
949 Foss Avenue
Drexel Hill, PA 19026

Dated: March 20,2012

Mr. Jerome Linden
201 Cornell Drive
Bryn Mawr, PA 19010

ierrylinden@yahoo.com

i ¥ 27 7 f
I\/Ija’fggrg;fﬁ. Moms,%ﬁé’iy \
Counselfor Aqua PA -




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ANIL KAPUR

Complainant
Docket No. C-2011-2271943

AQUA PENNSYLVANIA, INC.
Respondent

PENNSYLVANIA PUBLIC UTILITY
COMMISSION, ET AL
Docket No. R-2011-2267958
V.
AQUA PENNSYLVANIA, INC.

NOTICE TO PLEAD

Pursuant to 52 Pa. Code § 5.94, you are hereby notified that, if you do not file a written response
answering the enclosed Petition to Withdraw the Motion for Consolidation of Aqua Pennsylvania, Inc.
within twenty (20) days from service of this notice, the facts set forth by Aqua Pennsylvania, Inc. in the
Petition may be deemed to be true, whereby requiring no other proof. All pleadings, such as an Objection to
the Petition, must be filed with the Secretary of the Pennsylvania Public Utility Commission, with a copy
served to counsel for Aqua Pennsylvania, Inc., Margaret A. Morris.

File with:

Ms. Rosemary Chiavetta

Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building - 2 North
P.O. Box 3265

Harrisburg, PA 17105

With a copy to:

Margaret A. Morris, Esquire
Reger Rizzo & Darnall, LLP
Cira Centre, 13" Floor

2929 Arch Street
Philadelphia, PA 19104

Dated: March 20, 2012

Marg LA. Morris, ESquire
Réger Rizzo & Darnall, LLP
Cira Centre, 13% Floor

2929 Arch Street

Philadelphia, PA 19104

(215) 495-6524 (voice)

(215) 495-6600 (fax)
mmorris@regerlaw.com
Counsel for Aqua Pennsylvania, Inc,




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ANIL KAPUR
Complainant

Docket No, C-2011-2271943
v

AQUA PENNSYLVANIA, INC.
Respondent

PENNSYLVANIA PUBLIC UTILITY
COMMISSION, ET AL

Docket No. R-2011-2267958
V.

AQUA PENNSYLVANIA, INC.

Petition for Leave to Withdraw Motion to Consolidate Complaint, in part,

Into the pending rate proceeding

Now comes Aqua Pennsylvania, Inc. (“Respondent” or “Company™), by and
through its attorneys, Reger Rizzo & Darnall, LLP, pursuant to 52 Pa Code §5.94, who
petitions the Commission for leave to withdraw the Motion to Consolidate the pending
Complaint, in part, of Ani] Kapur (“Complainant™) in Docket No. C-2011-2271943
(“Complaint Proceeding”) into the pending water rate case proceeding for Respondent in
Docket No. R-201 1-2267958 (“Rate Case Proceeding”). A grant of the Motion to
Consolidate would violate the due process ri ghts of the Complainant and is not in the

public interest. In support, the Respondent avers and represents as follows:

1. The Complainant has 3 current Formal Complaint pending in Docket No. C-
2011-2271943. A copy of the Forma] Complaint is attached as Exhibit 1. The
Complaint sought to have a bills based on actual charges, pricing that is
nationally competitive and specific pricing for senjor citizens and retirees,

2. In response to the Company’s Preliminary Objections, the Honorable Kandace
Melillo issued an Interim Order, dated December 28, 201 1, which established

the scope of the Complaint proceeding as “the reasonableness of [the




10.

I1.

Company’s] existing rates.” Interim Order at 6. A copy of the Interim Order
is attached as Exhibit 2.

The Interim Order noted that the burden of proof in the Complaint
Proceeding “is placed squarely upon the Complainant” and advised of the
heavy burden of proof. Interim Order at 6.

On November 18, 2011 the Company filed its base rate application seeking
proposed changes in rates, rules, and regulations. The application was
docketed at Docket No. R-2011-2267958.

By Order dated January 5, 2012, an in-person hearing was scheduled in the
Complaint Proceeding for February 22, 2012.

Melillo wherein it was determined by the Judge that the appropriate course
of action was for the Parties in the Complaint Proceeding to seek to
consolidate the Complaint regarding the reasonableness of the Company’s
water rates with the Rate Case Proceeding.

The parties to the telephonic conference in the Complaint Proceeding had
envisioned that the consolidation pleading would be a joint filing. On
February 22,2012, the Respondent circulated to the Complainant a draft
Joint Motion to Consolidate for his review and approval. The Complainant
advised the Respondent that he had outstanding process questions and was
seeking counsel from Shaun Sparks at the Office of Consumer Advocate

(“OCA™). The Complainant stated in an email that “...this can only be
finalized after I have had a discussion with Mr. Sparks to understand the scope

and timing of the other action”.

Since the Respondent was unsure as to when the Complaint’s
questions/concerns would be discussed with the OCA, the Respondent filed
the Motion to Consolidate on March 1, 2012 so as not to frustrate the
presiding administrative law Judges in both the Complaint and Rate Case
Proceedings.

To date, the Respondent has not been successful in speaking the Complainant
to discuss his concerns about the filed Motion or the process.
The last contact with the Complainant was on March 12, 2012 when he

advised the undersigned counsel via email that he would contact counsel for




12.

13.

14.

15.

16.

17.
18.

19.

20.
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the Respondent upon his return to his home which was expected the week of
March 19, 2012,

As a result of being unable to speak directly with the Complainant, on March
19, 2012, counsel for Respondent contacted Mr. Sparks at the OCA to discuss
the status of the Complainant’s concerns regarding the Motion to Consolidate.
Mr. Sparks advised that the gist of the Complainant’s issues with the
Respondent dealt with a billing issue related to the conversion from a flat rate
to a metered rate for his domestic water service. Mr. Sparks also stated that
he advised the Complainant that his position that an Authority or other
governmental agency could provide water service cheaper than an investor
owned utility was a legislative issue and not within the jurisdiction of the
Commission,

The time period to file an answer to the Motion to Consolidate expires on
March 21, 2012.

If the Motion to Consolidate is granted, the Complainant is obligated to
accept the case status and the procedural schedule as established in the Rate
Case Proceeding at the time the consolidation occurs.

The procedural schedule established in the Rate Case Proceeding will not
permit the Complainant to participate fully since the time to file Direct
Testimony has passed (Non-company direct testimony was due February 17,
2012). The Company’s rebutta] testimony was filed March 19, 2012. If the
Motion to Consolidate s granted, the Complainant will not be in a position
to testify and will not be afforded that Opportunity to present his case.
Hearings in the Rate Case Proceeding begin on April 9, 2012.

The grant of the Motion to Consolidate will effectively prohibit the
Complainant from presenting his case in either proceeding,

The Complainant has 3 right under Section 701 of the Public Utility Code,
66 Pa C.S.A. §701 to complain and to be heard aboyt the Respondent’s
rates.

The Respondent acknowledges that the burden of proof differs depending on
where the Complainant’s issues are addressed: if heard in the Rate Case
Proceeding, the Respondent has the burden of proof; if in the Complaint
Proceeding, the Complainant has the burden of proof.




21.  The Complainant was made aware of his burden of proof in the Complaint
Proceeding and chose to go forward with his complaint. See, Interim Order
at 6.

22. The Complaint Proceeding will permit the Complainant the venue to fully be
heard on his complaint regarding his issues with the Company’s water and
sewer rates.

23. The public interest is not served in consolidating the Complaint Proceeding
into the Rate Proceeding since the litigation schedule in the Rate Case
Proceeding is too far along 50 as to permit the Complainant to file testimony
and to be an active party in the Rate Case Proceeding.

24, The Complaint Proceeding should be held in abeyance until after the Rate
Case Proceeding is completed. This will provide the Complainant the
opportunity to conduct discovery, prepare testimony and testify at the
hearing.

WHEREFORE, Respondent, Aqua Pennsylvania, Inc., respectfully requests
that its Petition to Withdraw its Motion for Consolidation be granted as in the pubic

interest. The issue regarding the reasonableness of existing water rates should remain

in the Complaint Proceeding, Docket No. C-201 1-2271943.

Respectfully submitted,

a—

/o

Dated: March 20, 2012 / NS [ ] o
/ Margaret A. Morris, Fs lire
Attorniey LD, # 750487
"Cira Centre, 13" Floor
2929 Arch Street
Philadelphia, PA 19104
(215) 495-6524 (voice)
(215) 495-6600 (fax)
mmorris@regerlaw.com

Counsel for Aqua Pennsylvania, Inc.




Attachment 1

Formal Complaint of Anil Kapur
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[TIRS COMMONWEAL TH o PENNSYLVANIA
' bi"c PENNSYLVANIA PUBLIC uTILTY COMMISSION
—_— P.0. 80X 3265, HARRISBURG, PA 171053265 e
DATE SERvEp Novemrarg 2911
C-201 1-2271943
AQUA PENNSYL\/ANIA‘INC
NICHOLA

Dear pmr. DeBenedictis:

A complaint has been filed against YOU before the ennsylvania Public Utility
Commission by Anif Kapur, To defend y urs'elfagainst the claimg Stated in the complaint,
You muyst respond within twenty (20) days of the above datg Served by filing with he

Ommission, in writing, an Answer in accordancg with Pa. @ Section 5.61, sither
Personally of through your attorney. Or, you may salisfy the comp
Mmatter with the Compfainant and submittj
twenty (20) days of the

mplaint by Settling the
NG proof of Settlement o the
above date Served,

Ommission within
IF YOu FAIL TO ANSW

ER THE COMPLAINT WITHIN TWENTY (20) DAYS OF
OVE paTte ‘SERVED, THE ClAIMS AGAINST YOU may BE DEEMED
ADMITTED. THE casg MAY Go FORwWARD IN YOUR ABSENCE, AND A~.
JUDGEMENT MAY gg ENTERED AGAINST YOU gy THE COMMISSION WiTHouT
FURTHER NOTICE. : ' ,

. C‘USTOMER OF A UTiLiTy
A Payment g

chedule may be prescri
may be authorizeg. You may |

you,

bed or 5 termination of utility serviceg -
0se mongy o Property or other rights Important to

COMPAN YUTILITY
\

A Ministrative Law Judge May revoke Or suspend any Certificate o
Permit hejg by you, or impose
authorizeq by t

. a fine, op any other appropriate Renaity o remedy,
he Public Utility Cade. You May |ogg Mmoney of Property o other
rights important toyou, . ’
Detailed ins

tructions on how to Praceed arg Containeg in the attacheq Pages, Yq
are advised tq read them Carefully, e

9171 9690 0935 0010 2374 72




November 9, 2011

Unless you are 3 corporation or other organization, you may proceed without a
lawyer. However, if you want a lawyer and do not have one or cannot afford one, the
office listed below can tell you where You can get legal help: :

Pennsylvania Lawyer Referral Service
Pennsylvania Bar Assaciation.

P.O. Box 186

Harrisburg, PA 17108

(800) 692-7375

Very truly yours,

Rosemary Chiavetta
: - Secretary
al :



BEFORE THE PENNSYLVANIA PUBLIC uTiuTy COMMIsSION

DATE SERVED: November g, 2011

ANIL KAPUR
Complainant
V.
' o Complaint Docket
AQUA PENNSYLVANIA, INC. No: C-201 1-2271943
Respondent

—_—
FORMAL COMPLAINT NOTICE TO RESPONDENT TO ANSWER OR SATISFY ‘

————— ————

TO: AQua PENNSYLVANIA, INC,
TAKE NOTICE:

correct €opy. has been presenteq and filed of recorg with the Pennsylvania Public Utility
Commission, Section 702 of the Public Utility Code, 66 Pa. C.S. Section 702, requires
the Commission to Serve on each party named in 3 complaint copy of the complaint and
notice calling upon each party to satisfy the complaint,. or to answer the samg in writing

RE : : ‘

- You have twenty (20) days from the dats on which this complaint is serveq (o
either satisfy this complaint or to filg with the Secretary of the Pennsyivania Public
Utility Commission, P. 0. Box 3265, Harrisburg, PA 17105-3265, an answer (origina|

and three Copies), in writing, under oath, which, as required by Section 5.61 of the

Commission's Rules of Practice and Procedure, 52 Pa. Code Section 5.6 1, either affirms
or specifically denjes the allegations in this Complaint. Yoy Must also serve 3 copy of the
answer upon the complainant. The date served |s the mailing date appearing at the
top of this Notice. Section 1.56(a) of the Commission's Rules of Practice and

Procedure, 57 Pa. Code Section 1.56(a). ‘

2. If you fail to either satisfy or settlg this complaint, or to file an answer or other
responsive Pleading within twenty (20) days of the date Served, you will g deemed to
0ns in this complaint in accordance with Section 5.61 of the
Commission's Rules of Administrative Practice ang Procedure, 52 Pa. Code Section 5.61.
In that event, the Commission may, without hearing, enter an order which either revokes
Or suspends any certificate or permit held by you or which imposes 3 fine or any other
appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa, C.S. Section
10

1, etseq. If You are a customer of a utility, an order may be entered which Prescribes a
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not limited tq the relief Sought by the complainant in Paragraph 4 of the attacheq
complaint, : '

3. If you elect to satisfy or settle this complaint, yoy must file, within twenty (20)
days from the date on which this complaint is Served, affidavits €xecuted by each
complainant thay this complaint hag been Satisfied, Such affidavits must describe the
basis on which thig complaint wag Satisfied; any settlement agreement between the

filed with the Secretary of the Commission at the addresg set forth in Paragraph 1, Upon
receipt of affidavits of Satisfaction from all complainants, thig complaint May be dismisseqd
by the Commission in accordance with Section 703(a) of the Public Utility Code, 68 Pa,
C.S. Section 703(a), unless the Commission determings that such dismissal would be
contrary to the Public interest. in which event the Commission may direct that hearings bg _
held upon the complaint.

4. If you file an answer which admits the allegations in this Complaint, or which
fails to specifically deny the allegations in this complaint, the Commission may, without
hearing, enter an orger which eijther revokes or suspends any certificatg held by you or
which imposes a fine or any other appropriate Penalty or remedy authorized by the Public

Utility Code, 66 Pa.C. s, Section 101, et seq. If You are 3 Customer of 5 utility, an order

alleged in the complaint, the Administrative | gy Judge may render 4 decision which
either revokes Or suspends any certificate or permit held by you or which imposes afine

In the imposition of a penalty after 5 hearing the Admfnlstrative Law Judge is not bound
by the reljef Sought by the Complainant in Paragraph 4. of the altacheqg complaint,

’ Rosemary Chiavetta
Secretary

(SEAL)

Certified Majf
Return Receipt Requesteq




PENNSYLVANIA PUBLIC UTIL]

- COPRY
TY COMMISSION

Formal Complaint Form
Please printinink cr'fype.

= A CUSTOMER (COMPLAIN AN T)

NEORMATION: ~ome oo
Your name, mailing addrass
service address:

T vt el e

» county, telephone number, yy

Name “AA)_)_L___KA-_PLLR

lity account number apg
Street/P.0. Box

‘“““t “?WTC?FWMEM
= ad A @ SIS Aptg e
« H¢. TOAY
- &&ﬁiuﬁiggwﬁmkjﬁﬁgw_m*_gg@mwzﬁ%w
County __ - ‘
' “Dayt

e e —

ime Telephone Number Where We Ca

n Contach'o’u: (§2Q__i?_7___4463
E-mail Address (oplional); _ -

Uftimy Acco:?‘)mumber .[ID ,”8055(28 1(334,3
(from:your bi ‘

If your complaint inv,o!ves‘utm
mailing address, pleasae list thi

———

ty servica provided to 3 differant address thap your
s inform ation below. .
Name _ AN)L—- KA*PQR v

LAES DRIVE )
ciy _LacoND BNES st PA.__ zp _18350
2. ,FULLNAMEOFUT!LITYCOMPANY(RESPONDENT): ' .c‘ = :
— Asua Pennsyivanm 5. 8
3. TYPEOFUTILITY (check one) : =9
. UJ'A' ':"‘..
O “eLecTric 0 STEAM HEAT % 3
. , . m <
LU cas - O wasTe wareg z @
& warer L SeyAgE O uoTOR caRRieR
_ ‘ (e.g., taxi, moving company, limousine)
L] TELEPHONE '
(local, long distance)
551733 5
Rev. July 2007 .

. kg



vy
i ANV ANy
N Y N

¢ COMPLAINT (check one)
Ingeneral, what is yourcomplaint?
['want fo oppose the tempany's proposed rate increase,

There are incorrectcharges onmy bill,

l'received a notice that my utility se rvice js being terminated.
I'would like a Payment agreement.

A.
u
J
 Thers is a reliabiliy, safety or quality problem with my utility service.
o «
O
I Other (explain).

B. Stata thefacts‘ofyourcomplaint.

Include any specific dates, times or places that m ay be ‘imbortant‘ if the complaint s
~meenl T about g bif'l,“ggﬁgggggq! any chasges. that yoy belleve are not correct, Use additiona)

paperifyou need more space.’ P?BWBE‘-'ED‘;ST@&'b‘f‘?fl"re?evarn!‘n“ccum'enfs,yw befeve will
Supportyour complaint,

551739 ‘ , -8
Rev. July 2007

—— s




5. RELIEF

How do yvou wantyour complaint to be resolved? Use additional

space.

Paperifyou need more

T et . v,

651739
Rev. July 2007




5. PROTECTION FRO ABUSE.

Answer the following question if your complaint is againsta naturalgas distribution utility,
an electric distribution utility or a water distribution utility AND your complaintis abouyt 3
billing problem, a request fo recejve service, a security deposit request, termination. of
service ora request for 3 paymentagreement. , : L

Has a court granted k'ProtrecAtion fromleb;fse',ordér foryour personal safety orwelia e?
s []‘v S TEEE , -
NO W
7. PRIOR UT!’L:'TY CONTACT

Answer the following question only if you are 3 residential customer and your complaint is
against an electric distribution- utility, natural gas distribution utility or a walter distribution

ulifity. -

tility company r_qgiegg_r_xtaﬂtiggﬁb_out‘thi.s complaint?

S ‘.:x;:ﬂi\geﬂégf_k&lw_i u :
YES (includesuappéals of BES véeter'mihat_iéns’) A
NO | ’ o

If you tried to, but could not speak to a ulility company representative aboyt your -
complaint, plaase explain why, - T

Ifyou are fepresented by a lawyer in this mattar you must provide"your lawyer's hName,
address, telephane number, and e-maj| address, if known. ‘

Lawyer's Name —_— ' .
S—— v—— . "'—-‘——-——"d-——-“—“ ——————————— o ————
Street _ —— ——— - — ————
it :
City T Stats —— Zip ————
Area Code/Phone Number _
e
: : A : :
E-mavIAddress'(fKnowa} T ——— —
551739 ' ~ 8

Rev. July 2007



9. VERIFICATION AND SIGNATURE

You must print or type your name below on the line provided for the verification
paragraph, and you must sign and date (In ink) this form on the lines provided.

LA KPR
facts above set forth are trye and correct (orare true and Correct fo the best of my -

knowledge, information and belief) and that | expect to be able fo prove the same
at a hearing held in this matter. | understand that the statements herejn are made

Verification: : :
-.z;:::::.;:'__:;'::;l‘“her'Eé%" S'taf%-fhaf—{hg‘:"'-- LT

authorities).

Ado
, (S.ignature)/t* ) . {Date

Title of authorized employee or officer

e e e e v s s e o

_,_o’_)qoﬁEK 23, 201

- 10, FILING

Please return the completad form to one of the addresses listad below:

Ifusing U.S, Postal Service: =~ Ifusing overnight delivery seryice:
Secretary - Secretary v
Pennsyivanig Public Utility Commission Pennsylvania Public Ulility Commission
P.O.Box 3265 400 North Street ‘

Harrisburg, PA 17105-3265 Commonwealth Keystone Bujlding, 2" Fioq
. i ' Harrisburg, Pennsylivania 17120

Facsimiles andfor electronic filings of the complaint will not be accepted. -

Ifyou have any questions about fllling out this form, p‘!ea_se contact the Secretary’s
Bureau at 717-772-7777. ‘ : , ' .

- Keep acopy of your com plaint for your records,

551719 ' ’ 9
Rev. July 2007 .



Anil & Martha Kapur

2712 Cathedral Ave, Ny, 1108725 2iipe s
Washington, p.c, 20008-4120 o
570-97?4463; aamikapur@gmad.com TICNET :'..‘ ‘(‘, ; S CUREAY
October 23, 2011
Secretary
The Pennsylvania Public Utility Commission
P.O.Box 3265

Ham‘sburg, Pa, 17105-3265

Re: Formal Complaint—Response on Relief
Aqua Pennsylvania Water and Sewage Provider
Account No, 0011180455 0819963

Further to previous correspondence with the Pennsylvania Public Utility Commisﬁqn {BCS No,
2895550), | would like to file 3 formal complaint in response the investigation concluded by the Bureay
of Customer Services, ' .

We are occasional ang Part time residents of Pocono Pines, pa, After numerous Complaints
fromresidences, Aqua Pennsyivania installed meters in our development in July 2010, as Opposed to

¢ It seems that the current faw allows for utii&fes to charge 3 minimum price, However, that




S

is provided by a public state ryn utility and not 3 private utility ; and

» I ook forward to your response and decision on my complaint,

Attachment — Fafmal Complaint -

for the private utility, |
Washington, 0.C. which

el

. We seek rellef
that the regulatory body should enforce rates for water and sewage be based on a
competitive nationa| average as opposed.to some arbitrary “retyrn”



Attachment 2

Interim Order



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Anil Kapur

v. : C-2011-2271943

Aqua Pennsylvania, Inc.

INTERIM ORDER GRANTING, IN PART, AND DENYING,
IN PART, PRELIMINARY OBJECTIONS OF
_—___—_—LM

AQUA PENNSYLVANIA, INC.

L. BACKGROUND

On October 26, 2011, Anil Kapur (Mr. Kapur or Complainant) filed a Formal
Complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua
Pennsylvania Inc, (Aqua PA| the Company, or Respondent). Mr, Kapur alleged in his Complaint
that Respondent’s $70.80 combined minimum monthly charge for water and sewage service was
unjust and unreasonable. As relief, Mr. Kapur sought a change in the law and regulations so that
such charges are based on actua] usage rather than fixed minimum charges, regardless of usage.
He further requested that water and sewage rates be based on a “competitive national average”
rather than a “fair rate of return” and that senior citizens and retirees be provided a discount,

consistent with the Commonwealth’s overal] policy of providing discounted services for seniors.

On or about November 29,2011, Aqua PA filed an Answer and New Matter, with
a twenty (20) day Notice to Plead, which denied that its customer charges for services were
unjust and unreasonable, [t asserted that Mr. Kapur was confusing the customer charge with a
minimum charge, and contended that Complainant was being charged, in accordance with its
Pinecrest Division tariff, for actual water used under a consumption charge, in addition to the
customer charge. Aqua PA also asserted that the water customer charge is part of the monthly

basic distribution charge to partially recover the costs for billing, meter reading and equipment,



and service line maintenance and equipment, and that these costs do not vary with usage. The

Company indicated that its tariffed sewage charge was still a flat fee regardless of usage.

Aqua PA further denied that Respondent was entitled to the relief requested, and
claimed that the Commission does not have jurisdiction to establish rates based upon a
“‘competitive national average” as opposed to “fair rate of return.” [t contended that the request
for special senior citizen pricing was contrary to law and court precedent which required cost of

service-based pricing to customer classes.

In New Matter, Aqua PA essentially asserted various conclusions of law.
Complainant never filed a reply to New Matter, which would have been due on or before
December 22, 2011. 52 Pa, Code §§1.56(b) and 5.63. However, as ruled by the Pa. Superior
Court in Landis v. City of Philadelphia, 438 Pa. Super. 385, 652 A.2d 865 (1995), Complainant’s

failure to file a responsive pleading results only in the admission of factual averments, not legal

conclusions. Inaccord, 52 Pa. Code §5.63(b).

Also on November 29, 2011, Aqua PA filed Preliminary Objections, with a ten
(10) day Notice to Plead, apparently requesting that Complainant’s requested relief be stricken as
unauthorized by law. Curiously, Aqua PA did not request that Mr. Kapur’s Complaint be
dismissed but only that the requested relief be dismissed. The Company also did not identify the
grounds for the Preliminary Objections, which are set forth in 52 Pa. Code §5.101(a)(1) through
(6).

In accordance with 52 Pa. Code §§1.56(b) and 5.101(f)(1), the time for filing an
answer to the Preliminary Objections expired on December 12, 2011. No answer or other

response was filed, to my knowledge, by the Complainant.

Aqua PA’s Preliminary Objections were assigned to me by Motion Judge
Assignment Notice dated December 13,2011, and are now ready for a ruling. For the reasons
set forth below, [ will grant the Preliminary Objections in part, and deny them in part, and direct

that the remaining issue(s) be set for a hearing.



IL. DISCUSSION

filing of preliminary objections, 52 Pa. Code § 5.101. Commission procedure regarding the
disposition of preliminary objections is similar to that utilized in Pennsylvania civi] practice,
Equitable Smal] Transportation Interveners v. Equitable Gas Company, 1994 pa_ PUC LEXIS
69, Docket No. C-00935435 (July 18, 1994),

(County of Allegheny), 507 Pa. 360, 490 A .24 402 (1985). Therefore, in ruling on a preliminary
objection, the Commission must assume, for decisional purposes only, that the factua] allegations

of the Complaint are true. Id. The motion wil] be granted only if the moving party prevails as a’
matter of law. Rok v. F laherty, 106 Pa. Commw. 570, 527 A2d 211 (1987). Any doubt must be

resolved in favor of the non-moving party. Dept. of Auditor General, ¢t gl v. State Employees’
Retirement System etal., 836 A.2d 1053 (Pa. Cmwlth. 2003).
N

The grounds for preliminary objections, which are set forth in 52 Pa. Code
§5.101(a), are as follows:

(1) Lack of Commission Jurisdiction or improper service of the
pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of
scandalous or impertinent matter.

(3) Insufficient specificity of a pleading,



(4) Legal insufﬁciency ofa pleading,

(5) Lack of capacity to sue, nonjoinder of g necessary party or
misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative
dispute resolution,

Pa. 1,383 A.2d 119; (1977). The Company continued with its argument that the
requested relief; i.e., a rate which is not based on fair rate of return and provides a special
preference for senior citizens at the expense of other classes, is not authorized by the
Public Utility Code (Code). See, National Utilities, Inc. v. Pa. P.U.C, 709 A.2d 972 (Pa.
Cmwilth, 1998); Manufactyrers® Ass’n of Erie v. Pa. P.U.C, 407 A24 | 14 (Pa. Cmwlth,
1979). Thus, the Company is not actually claiming a lack of jurisdiction but 5 lack of

authority to grant the requested relief



pleaded are “impertinent matter” in the sense that they are irrelevant to the cause of
action. See, Legion Ins, Co. v. Doeff, 2001 Phila. Ct. Com. Pl, LEXIS 97 (2001). A

preliminary objection in the nature of a motion to strike off impertinent matter is the

appropriate means to challenge an erroneous prayer for relief.

I agree with Aqua PA that Mr. Kapur’s requested relief in the nature of a
national average rate and a special senior citizen's discount should be stricken as
impertinent matter and therefore, that Preliminary Objection will be granted. Where the
issue to be decided is purely one of law or policy, the matter may be disposed of without
resort to an evidentiary hearing. Dee-Dee Cab, Inc, v. Pa, P.U.C, 817 A.2d 593 (Pa.
Cmwith, 2003); Diamond Energy, Inc. v. Pa. P.U.C, 653 A.2d 1360 (Pa. Cmwilth. 1995);
Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa, Commw. 276, 563 A.2d 557

and ratepayer age is not generally authorized by the Code and therefore, the taking of
evidence in support of or in opposition to such relief would be a useless exercise.
Philadelphia Gas Works v. Pa. P.U.C., 898 A.2d 671 (Pa. Cmwith. 2006); National

Utilities, Inc., supra.

There is a specific provision in Section 2212(r)(1) of the Code, 66 Pa. C.S.
§2212(r)(1), authorizing senior citizen rates and programs for customers of Philadelphia
Gas Works, if such rates and programs are otherwise just and reasonable, but there is no
other authorization for such rates or programs in the Code. If such rates had been

authorized by the Commission’s general rate-setting authority, then 66 Pa. C.S.



eXtent the complaint jg about the water customer charge, that claim will be permitted to

g0 forward. With respect to the sewer charges, that matter wil] be addressed, infra.

Aqua PA’s second implied Preliminary Objection is on the grounds of
legal insufﬁciency, pursuant to 52 Pa. Code 5.1 01(a)(4), also known as a demurrer to the
Complaint. See, Pa. Rules of Civil Procedure 1028(a)(4). For purpose of its implied
Pre]iminary Objection, the Company would be contending that, even if all of the facts set
forth in the Complaint are assumed to be true, the Complainant has failed to set forth
grounds upon which re| ief can be granted and therefore, the Company is entitled to

complaint dismissg|.

minimum charge for Sewer service, are unjust and unreasonable, and therefore in violation of
Section 1301 of the Code, 66 Pa. C 5, §1301. I note that, as stated above, the sewage charge is
based upon a flat fee, regardless of usage. While the Company is legally required 10 charge its
Commission-approved rate, that does not preclude customers from filing a complaint against
existing rates under 66 Pa. C.S. §§701 and 1309 The difficulty associated with satisfying the



complaint involves an existing rate, the customer has the burden to prove that the charge is no
longer reasonable). To meet this burden, Complainant must €Xpect to incur expert witness fees
for testimony as to the various costs associated with the challenged rates and the appropriate
Tecovery of these costs through the ratemaking process. Given the complexity of the issues, this

matter must be set for an in-person hearing in Harrisburg, PA.

If Mr. Kapur decides not to pursue the matter, he must file 4 letter of withdrawa]
of the complaint at Docket No. C-201 1-2271943 with the Commission’s Secretary’s Bureau, and
provide a copy of that letter to me and Company counsel, My address for this purpose is as

follows:

Kandace F, Melillo, Administrative [ aw Judge
Pa. Public Utility Commissjon

P.O. Box 3265

Harrisburg, pA 17105-3265

Telephone: (71 7) 783-5452

Fax: (717) 787-0481

Il ORDERING PARAGRAPHS
== TARAGRAPHS

THEREFORE,

IT IS ORDERED:

granted.



2.

That any Preliminary Objections filed b
November 29,2011

, concernin
2092890, on the grounds of]
Comp]

Y Aqua Pennsylvania, Inc. on
g the Forma] Complaint of Apj

egal
aint, are hereby denjed.

I Kapur at Docket No. C-2011-

insufﬁciency, or otherwise, which requests the dismissal of the

Dated: December 28 2011
N N
Kandace F. Melilio

Administrative [aw Judge
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