BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Thomas P. Weldon					:	
							:
v. :		C-2010-2215803
:
Duquesne Light Company		 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On December 17, 2010, Thomas P. Weldon (“Weldon” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) alleging Respondent sublet the utility easement to a telephone company which runs the lines above ground in a development plan that is supposed to have underground lines, and poorly trimmed the trees in the easement.  Complainant requested the Commission require Respondent to comply with the local ordinance that requires underground utility lines, and correct the mistakes made when trimming trees along the easement on his property.

		Duquesne Light filed an answer in response to the complaint on January 6, 2011 in which Duquesne Light generally denied the allegations and requested the complaint should be dismissed.  

		On October 3, 2011, the Office of Administrative Law Judge scheduled an initial telephonic hearing in this matter for November 14, 2011, and the Telephone Hearing Notice was sent to Complainant and Duquesne Light on that date.  On October 4, 2011, the undersigned issued a Prehearing Order.  

The presiding officer convened the initial hearing as scheduled on November 14, 2011.  Complainant appeared pro se and testified on his own behalf.  He offered no other witness but did offer three exhibits, marked and admitted as Complainant Exhibits 1 through 3.  Respondent was represented by Krysia Kubiak, Esquire who presented the testimony of three individuals.   Respondent offered five exhibits, marked Duquesne Light Exhibits 1 through 5, which were admitted into evidence.  The transcript of the hearing, which contains ninety (90) pages, was received by the presiding officer on December 20, 2011.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.    

Upon receipt of the transcript, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record on December 21, 2011.

FINDINGS OF FACT

1.	Complainant, Thomas P. Weldon, has resided at 329 Toura Drive, Pittsburgh, Pennsylvania since 1969.  (Tr. 8).   

2.	Respondent, Duquesne Light Company, provides electric services to Complainant at the service address.  (Tr. 8; Complainant Exhibit 2).

3.	Respondent’s power lines serve Complainant’s residence and run along the back edge of his real property.  The power line was installed shortly after Complainant purchased the property in 1969.  (Tr. 15-17).

4.	During the week of September 6, 2010, Respondent’s Vegetation Management crew trimmed various trees along Respondent’s right-of-way located along the back edge of Complainant’s property using American Standards Institute industry standards for pruning trees in an electric utility’s right-of-way.  (Tr. 45-46, 80; Complainant Exhibit 2).
5.	Respondent’s Vegetation Management crew did not “top” the trees on Complainant’s property but did prune off branches on the “wire side” of the trees, leaving the trees with a “lop sided” appearance.  (Tr. 54; Duquesne Light Exhibit 3).

6.	On September 13, 2010, Complainant contacted Respondent to complain his trees were pruned improperly and should be trimmed by Respondent.  (Tr. 53; Complainant Exhibit 2).

7.	On December 17, 2010, Complainant filed a formal complaint against Respondent with the Commission.  (Complainant Exhibit 1).

8.	Prior to September 2010, Complainant asked Respondent to “top” the trees and trim for symmetry in order to avoid uneven growth and the possibility the trees might collapse due to uneven branch development.  (Tr. 18-21).

9.	Complainant’s main concern is two spruce trees along the back edge of his property that were not topped in 2010.  (Tr. 35-41).

10.	Respondent previously trimmed the trees located in the right-of-way on Complainant’s property in 2000 and 2005.  (Tr. 42, 45).

		11.	Respondent’s tree trimming policy is to clear vegetation from its electric lines using proper pruning practices.  Respondent does not trim to clear vegetation from other utilities’ lines.  (Tr. 45-46).

		12.	Respondent does not have reliability issues related to trees on the circuit that runs past Complainant’s residence.  (Tr. 48-49).

		13.	When a tree is “topped”, the pruning allows for lateral growth of the remaining lower branches.  This pruning practice does not weaken the tree.  (Tr. 49).

DISCUSSION

		On December 17, 2010, Complainant filed a formal complaint with the Commission alleging Respondent sublet the utility easement to a telephone company which runs the lines above ground in a development plan that is supposed to have underground lines, and poorly trimmed the trees in the easement.  Complainant requested the Commission require Respondent to comply with the local ordinance that requires underground utility lines, and correct the mistakes made when trimming trees along the easement on his property.

		Complainant argues all utilities’ lines were to be constructed underground according to the deed and other documents he signed when purchasing the property back in 1969.  Complainant contends Respondent must have engaged in fraud or some illegal activity to be allowed to put the electric lines above ground and on his property.  In addition, Complainant avers the way Respondent trims the trees on his property has left the trees in a precarious condition, making it more likely that the trees will collapse and fall, potentially causing damage to Complainant’s property or the property of his neighbors.  Complainant asks the Commission to order Respondent to trim the trees, remove all of the branches that reach the level of the telephone lines, and then trim the trees for symmetry.  

		Respondent argues the trees were trimmed in order to provide safe and reliable electric service to Complainant and its other customers.  Respondent insists it used practices accepted within the industry for pruning trees away from electric lines.  Respondent acknowledges Complainant was not satisfied with the final appearance of the trees on his property but Respondent complied with best practices in how it maintained the vegetation along this electric line and in how it pruned nearby branches away from the electric line.

Responsibility to Provide Service

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa. C.S.A. §1501.

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa. C.S.A. §332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Commission has the authority and responsibility to define reasonable service.  66 Pa. C.S.A. §1501 and §1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.  See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).  

Trimming of Trees

		Complainant wants the Commission to direct Duquesne Light to “top” all the trees and trim for symmetry, especially two spruce trees on which Respondent trimmed branches off on one side but did not “top”.  Clearly, how a public utility engages in its vegetation maintenance practice falls within the parameters of its service obligation under the Public Utility Code.  West Penn Power, supra.

		Complainant submitted a photograph of one of the trees, showing “criss-crossing” branches in and through the canopy of one tree.  The photograph depicts a tree that is not aesthetically pleasing.  However, the mere fact Complainant’s trees may not be aesthetically appealing does not mean Respondent’s tree trimming crew performed an unreasonable or inadequate vegetation maintenance operation.

		Complainant does not dispute that Duquesne Light must undertake some manner of tree trimming to clear its power lines.  Obviously, clearance of this vegetation for public safety and reliability of service was the only prudent course to follow.  Yet, Complainant contends the extent of this clearance operation was not extensive enough and Respondent should be held responsible to trim the trees for symmetry.  The testimony presented sufficiently proved the trees were trimmed consistent with industry practice and in order to secure more reliable and safe service to all Respondent’s customers.   

Therefore, Complainant did not meet his burden of proving Respondent violated the Commission’s regulations by failing to provide reasonable and adequate customer service in how the vegetation on his property was removed from the easement.  

Jurisdiction Concerning Use of Easement

		Complainant challenges the lawfulness of Respondent locating its facilities above ground as exceeding the grant of easement evidenced by real estate documents signed by Complainant or obtained by Complainant when he purchased the land and built the residence in 1969.  Complainant avers those documents show the electric lines were to be installed underground but Respondent built them above ground.  The Commission does not have jurisdiction to determine the scope or the validity of an easement.  

As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.[footnoteRef:1]  The Commission, however, does not have jurisdiction to determine the scope and validity of an easement.  Only the Court of Common Pleas for the county in which Complainant lives, can hear an easement claim.[footnoteRef:2]  Therefore, this claim can receive no consideration in this forum. [1:  	Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).
]  [2:  	Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985).  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999).
	] 


Conclusion

Accordingly the complaint is denied in the ordering paragraph below. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Respondent provided Complainant with reasonable and adequate customer service in how it trimmed the trees on the back edge of Complainant’s property.  

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service.    

		5.	The Commission is without jurisdiction to consider the validity or scope of an easement in real estate.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985).	

ORDER


THEREFORE, 

IT IS ORDERED:

That the complaint of Thomas P. Weldon versus Duquesne Light Company at Docket No. C‑2010-2215803 hereby is denied because Complainant failed to prove Respondent did not provide reasonable and adequate service in vegetation management program at his residence in September 2010.


	 
Date:  March 20, 2012		______________________________
						Katrina L. Dunderdale
						Administrative Law Judge
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