BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Milton “Eddie” Simmers, III				:
							:
	v.						:		 C-2011-2223894
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING

		
		On February 3, 2011, Milton “Eddie” Simmers, III (Complainant) filed a formal complaint with the Commission against PPL Electric Utilities Corporation (“PPL” or “Respondent”) requesting a reduced payment arrangement.  The complaint was served upon Respondent on February 4, 2011.  

		On February 24, 2011, PPL filed a timely Answer to the complaint admitting that Complainant seeks a reduced payment arrangement; however, Respondent denied PPL has not provided him with the most advantageous payment arrangement to which he is entitled.  Further, PPL agrees with the Commission’s Bureau of Consumer Services (BCS) Decision No. 2767001 dated December 3, 2010, which directs Complainant pay his regular monthly budget bill of $320 plus $139 per month towards arrearages until all arrearages are paid in full.

		On October 28, 2011, a Notice of telephonic hearing was issued by the Office of Administrative Law Judge (OALJ) setting December 15, 2011, as the date for the hearing in this matter.

		On November 1, 2011, a Prehearing Order was issued by the presiding officer, stressing to Complainant that he should be prepared to testify about the total gross monthly income of the household including income from all adults living at the service address and benefiting from the utility service including Supplemental Security Income (SSI), salaries, and all other sources of income.

		On December 5, 2011, Complainant requested a continuation of his hearing due to medical reasons until after January 1, 2012.

		There being no objection by Respondent, on December 9, 2011, the hearing was cancelled and rescheduled for January 19, 2012.  On January 10, 2012, PPL served its four proposed hearing exhibits on Complainant with copies provided to the presiding officer.

		On January 13, 2012, Complainant requested a second continuance in order to decide whether he should obtain counsel for his hearing.  PPL objected to a further continuance because Complainant had ample time to secure representation, and the presiding officer denied Complainant’s request.  On January 19, 2012, a telephonic hearing took place, originating from the Commission’s Harrisburg office.  Complainant was represented by Jordan G. Spahr, Certified Legal Intern at Widener University School of Law, Harrisburg, PA.  PUC Exhibit 1. Complainant testified on his own behalf.  He offered no exhibits.  Attorney Kimberly Krupka represented PPL and presented the testimony of Rudy Macias, Customer Service Representative for PPL.  N.T. 32. 

FINDINGS OF FACT

		1.	Complainant is Milton “Eddie” Simmers III, whose service address is 3119 North Fourth Street, Harrisburg, Pennsylvania.  Complaint; N.T. 6, 21.

		2.	Respondent is PPL Electric Utilities Corporation, a jurisdictional electric distribution company (EDC) providing residential electricity service in the Commonwealth of Pennsylvania.

		3.	On December 3, 2010, BCS issued an informal decision at BCS Case No. 2767001 finding that Complainant was a level 1 income customer and established a payment arrangement for Complainant, consisting of the regular budget billing of $320 plus $139.00 for a total of $459 per month beginning January, 2011.  
		
		4.	On February 3, 2011, Complainant filed a formal complaint with the Commission against PPL alleging that he cannot afford the payment arrangement of $320 per month budget and the additional amount of $139.   Complainant requested a second lower payment arrangement. Complaint.

		5.	At the hearing on January 19, 2012, Complainant testified that he had been an OnTrack customer of PPL during 2010, but that this assistance disappeared in October/November, 2010 and Complainant contends he was rejected for LIHEAP assistance because of other adults living in the service residence with incomes. N.T. 23.  He further contends he applied for OnTrack twice in 2011, but was asked about the $200 he receives from his roommate towards rent, and he is resolving to complete that application.  N.T. 22-23.  

		6.	Complainant breached his BCS ordered payment arrangement by not making timely payments to Respondent in 2011.   PPL Exhibits 1B and 3B. 

		7.	On January 2, 2008, Complainant owed Respondent $2,955.04 at the time he disconnected electric services and moved from his former residence at 126 North Middlesex Rd., Carlisle, Pennsylvania.  N.T. 34, PPL Exhibit 1B.

		8.	On January 26, 2009, the unpaid balance of $2,955.04 was placed on his new account at 3119 North Fourth Street, Harrisburg, PA.  N.T. 35, PPL Exhibit 1B.  

		9.	From June 2 through October 29, 2010, Complainant received electric generation service and monthly budget bills in the amount of $287 from Washington Gas Energy Services, an electric generation supplier.  PPL remained Complainant’s default distribution company N.T. 37 - 38.

		10.	When Complainant terminated his contract with Washington Gas Energy Services, he received a credit on January 25, 2011, in the amount of $677.67 which was the difference between what he actually used and the budget bill amount.  N.T. 39, PPL Exhibit 1B.  

		11.	The credit difference is large because Complainant used electric space heaters during the winter months to heat his service residence rather than oil or gas heat, and this accounts for larger fluctuations between summer and winter bills. N.T. 38-39.

		12.	Complainant is currently on a budget billing program with PPL in the amount of approximately $305.  N.T. 39. 

		13.  	Complainant’s arrearages have increased, and Complainant owes an outstanding balance of $10,925.52 as of January 19, 2012.  N.T. 40.

		14.	On or about August 8, 2011, OnTrack denied Complainant’s application for assistance because he failed to provide proof of other income ($200).  PPL Exhibit 2B.  

		15.	PPL gave Complainant a LIHEAP Program Announcement Letter on or about October 31, 2011.  PPL Exhibit 2B.  

		16.	Complainant is unemployed and receives Social Security Disability assistance in the amount of $1,320 per month.  N.T. 7.

		17.	Complainant has two twenty-one year old adult roommates, Charlie Nightlinger and Michael Cabanas, who have jobs and income respectively. N.T. 7, 20.

		18.	Mr. Nightlinger works full-time, approximately 40 hours per week, at Target, and he gives Complainant $200 per month towards rent.  N.T. 30.

		19.	Mr. Cabanas works part-time, between 15 – 40 hours per week at Save‑A‑Lot, and he pays the cable bill at the service residence.  N.T. 30.

		20.	Mr. Nightlinger earns a minimum wage of $7/hour.  If he works a 40-hour work week, his gross monthly income is approximately $1,212.  N.T. 40.   

		21.	Mr. Cabanas works at least a 15-hour work week over 4 weeks in a month at a minimum wage of $7/hour.  His gross monthly income is at least $420.  N.T. 40.

		22.	The household gross income of the service residence at the time of the hearing was at least $2,500 for 3 adults.  N.T. 8-11, 40.

		23.	Complainant is a level 2 customer whether he is found to be an individual residing alone with an income of $1,520/month or whether one considers the income levels of all three adult males residing at the service residence with a combined monthly gross income of at least $2,500.  N.T. 41.

DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A § 332(a).

		To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint. Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990);  Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976). This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982);  Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980);  Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960);  Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  

		As of January 19, 2012, Complainant was residing at the service residence with his two roommates, Mr. Charlie Nightlinger (age 21), and Michael Cabanas (age 21).  Mr. Lightlinger had been residing with Complainant for 2 years and had been giving Complainant $200 per month towards the rent of $700-$800 that Complainant pays on the service property.  Mr. Cabanas had resided with Complainant for 3 years, and currently pays the monthly cable bills.

		The gross monthly income of the residence was at least $2,500, which is above 150% but less than 250% of the federal poverty guidelines for 2011.  Therefore, I find Complainant’s income level for purposes of 66 Pa.C.S. § 1405 qualifies him as a level two customer entitled to 24 months to pay off his arrearage through a payment arrangement.  

		However, Complainant is not entitled to a new payment arrangement because he failed to comply with the terms of the BCS decision.  The Public Utility Code at 66 Pa.C.S. §1405(d) states:

(d) Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

		Since the Complainant has failed to make the payments ordered by the BCS decision issued December 3, 2010, at Case No. 2767001 (PPL Exhibit 3B), he has defaulted on the payment arrangement.  N.T. 44-45, PPL Exhibits 3B and 4.  BCS found Complainant to be a level 1 customer based upon a gross income amount of $1,674.00 for a household with 4 adults and 0 children, and I find there to be no reduction in total household income.  If anything, Complainant testified his social security disability has recently increased and that was not a result of a new or worsened condition.  N.T. 7.  Further, the BCS decision was based upon two gross monthly adult incomes, one at $1,274 and another at $400.  Testimony by Complainant on January 19, 2012, supports a finding that Complainant is now at a level 2 income as opposed to a level 1 income as was determined in the BCS decision.  According to 66 Pa.C.S. § 1405(d), the Complainant would be entitled to another payment arrangement if he had suffered a decrease in income by 10% or more from the time the BCS decision was issued.

		The Commission may not reinstate a payment arrangement where the customer has defaulted except in limited circumstances.  66 Pa.C.S.§1405(e) provides in pertinent part:

(e) Extension of payment agreements. – If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstances, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

A “significant change in circumstances” is defined in 66 Pa.C.S. § 1403 as follows:

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.


In the instant case, Complainant offered no evidence that any of the above factors applied to his situation.   Contrarily, he testified that the household income has increased, and the number of persons living at the household has decreased from 4 to 3.  Complainant testified that two employed adult roommates have been residing with him for at least 2 years, and that one of them has been paying for cable television service at the service residence while the other gives Complainant $200 per month towards rent.  Although Complainant testified he has medical conditions, there is no indication that these medical conditions have decreased his social security disability income. In fact, his social security disability income has increased.  N.T. 7. Complainant did not offer any medical certification to show he is seriously ill or affected with a medical condition that will be aggravated by cessation of service.  66 Pa. C.S. § 1406.

		Since I have concluded that the Commission lacks the authority to order a further reduced payment arrangement in these circumstances, the full balance is due and payable.  PPL may offer another payment arrangement as it seemed willing to during the hearing and this is within the company’s discretion.  For the foregoing reasons, the Complaint will be denied and dismissed.



CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.

		2.	Pursuant to 66 Pa. C.S. §332(a), the Complainant has failed to meet his burden of proof in this proceeding.

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401 et seq., applies to this proceeding.

		4.	In applying the Public Utility Code, 66 Pa.C.S. § 1403(relating to definition of “payment arrangement”) to the facts in the instant case, I find the total gross household income at the service residence is at a level greater than 150% and not exceeding 250% of the federal poverty guidelines; thus, Complainant is now a level 2 customer. 

		5.	Pursuant to 66 Pa.C.S. § 1405(a), the Commission is authorized to establish a payment arrangement between a public utility and a customer.

		6.	Complainant has failed to meet his burden of proving that he is entitled to a second Commission-ordered payment arrangement.  66 Pa.C.S. § 1405(c).

		7.	Complainant is at a level two income. N.T. 41-44.

[bookmark: _GoBack]		8.	Although PPL witness Mr. Rudy Macias stated that as a level two income customer, Complainant is entitled to 24-months to pay his arrearages on his account, and the monthly payment would be the current budget bill plus an additional $456 towards the arrearage, at no point in the hearing did Complainant agree to this payment arrangement offer.  N.T. 45, 49‑50.  

		9.	Respondent may, within its discretion, offer Complainant another payment arrangement.  66 Pa.C.S. §1405(d).

		10.	Although Complainant testified that he has medical conditions including: a partial knee replacement, fibromyalgia, degenerative disc disease, and cardiovascular issues, there was no documentary evidence or medical certification to support this claim or to show that Respondent should not terminate Complainant’s service because he is seriously ill or afflicted with a medical condition that will be aggravated by cessation of service.  66 Pa. C.S. § 1406. N.T. 11.  

ORDER


		THEREFORE,

		IT IS ORDERED:

		1. 	That the Complaint of Milton “Eddie” Simmers, III against PPL Electric Utilities Corporation at Docket No. C-2011-2223894 is hereby denied and dismissed.  

2.	That the record at Docket No. C-2011-2223894 is to be marked closed.


Dated:  February 28, 2012				______________________________
							Elizabeth Barnes
							Administrative Law Judge
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