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HISTORY OF THE PROCEEDINGS


On April 28, 2011, Philadelphia Gas Works (Complaint Appellant or PGW) filed a timely notification with the Pennsylvania Public Utility Commission (Commission) of its intention to appeal from a decision of the Bureau of Consumer Services (BCS) at BCS No. 2801264, dated April 9, 2011, which essentially found that the Appellee (Fallyn Gardiner) was not liable for service at 2561 N. 18th Street, Philadelphia, PA after April 15, 2008 for $8,374.07.  In the appeal, PGW alleged that Ms. Gardiner failed to request the discontinuance of service at the N. 18th Street address because it had no record of such a request, and that the BCS decision relied on information provided in another BCS informal complaint filed against PECO Energy Company by someone other than Ms. Gardiner.


On February 6, 2012, a hearing was held on the appeal.  Ms. Gardiner failed to appear; PGW was represented by Laureto Farinas, Esquire, who presented the testimony of one witness and introduced seven exhibits into the record.



The record was closed on February 6, 2012.

FINDINGS OF FACT


1.
The Appellee, Fallyn Gardiner, was a residential customer of the Respondent and took service at 2561 N. 18th Street, Apartment 2F, Philadelphia, Pennsylvania.



2.
The Complaint Appellant is Philadelphia Gas Works whose business address is 800 W. Montgomery Avenue, Philadelphia, Pennsylvania.


3.
On April 20, 2006, service was established in the name of Fallyn Gardiner at 2561 N. 18th Street, Philadelphia, PA (BCS Decision on Informal Complaint).



4.
On September 17, 2007, PGW attempted to turn off service, but could not do so because it didn’t have access.  PGW sent numerous other notices, but never acted on them (BCS Decision on Informal Complaint).



5.
On April 15, 2008, a bill was issued in the amount of $5,454.85 (BCS Decision on Informal Complaint).



7.
On February 23, 2011, Ms. Gardiner called to disconnect service.  She said that she had not lived at the property since August 2007 and is living in a shelter (BCS Decision on Informal Complaint).



8.
On March 16, 2011, a final bill was issued in the amount of $13,828.92 (BCS Decision on Informal Complaint).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Under these principles PGW, as the party seeking relief, has the burden of proof.  In this case, PGW has the burden of proving by a preponderance of the evidence that Ms. Gardiner is required to pay more than the amount the BCS decision ordered her to pay.



Basically, PGW’s testimony was not different from BCS’s Findings of Fact.  It testified that Ms. Gardiner’s service was established on April 20, 2006, that on September 17, 2007, PGW attempted to shut off the gas but could not do so because it had no access, and that on April 15, 2008, PGW issued Ms. Gardiner a bill for $5,454.85.  It also stated that it sent out numerous shut-off notices but never acted on them, and that the reason for not having access to the property is that Ms. Gardiner’s residence is an apartment building, which prevented it from shutting off the gas at the curb.  Ms. Gardiner never gave PGW a notice to terminate the service address.  Also, a credit check placed Ms. Gardiner and Ms. Latasha Thomas, who filed a complaint against PECO and who was mentioned in the BCS decision, at 2561 N. 18th Street, 2nd Floor, Philadelphia, PA between April 2008 and February 2011 (N.T. 12-21).


In part, Section 56.16 (relating to transfer of accounts) of the Commission’s regulations, 52 Pa. Code §56.16, provides as follows:

   (a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date of which it is desired that service by discontinued.  In the absence of a notice, the ratepayer shall be responsible for services rendered.



These provisions are phrased in mandatory, not directory, terms.  According to them, when a ratepayer is about to vacate a residence supplied with utility service or wishes to have service discontinued (the Commission’s regulations use the disjunctive “or”), the ratepayer must give at least 7 days’ notice of the ratepayer’s leaving, not only to the utility but also to other occupants of the residence.  The ratepayer must also specify a date on which the ratepayer desires the service to the discontinued.  Without such a notice, the ratepayer must pay for the service rendered at the residence.



Apparently, Ms. Gardiner did not give the Respondent an actual notice that she wished her service at the 18th Street address to be terminated.



A notice may be oral or written.  It may be given directly or presumed to have been received personally.  In City of Pittsburgh v. Duquesne Light Company, 54 Pa.PUC 460, 463 (1980), the Commission has construed Section 1303 of the Public Utility Code, 66 Pa.C.S. §1303, as requiring a patron to give a public utility an actual notice before the utility is under a duty to apply the rate most advantageous to the patron.  It defined the term “notice” to include:
. . . such notice as is affirmatively proved to have been given to a party directly, and also such notice as a party is presumed to have received personally because facts within its knowledge were sufficient to place upon the party the duty to inquire about the fact or condition in question.  The former is to express actual notice – e.g. written or oral notice – and the latter is implied actual notice.



I believe that if a ratepayer must give a utility a notice that the ratepayer is about to vacate premises or that the ratepayer wishes to have service discontinued, a utility must likewise have a duty to investigate whether a ratepayer has vacated the premises or whether the ratepayer wishes to have service discontinued.  A utility should do this inquiry, which is simple and inexpensive, rather than ruin a customer’s financial ability.  The Public Utility Code is a law with reciprocal rights and duties.  And reasonableness is always the yardstick of not taking the law to extremes.



The Commission has applied this concept of notice to a number of cases.  Baker v. Duquesne Light Company, Docket No. C-892412 (ID November 29, 1989), adopted without further Commission action (Pa.PUC Final Order January 18, 1990) (a sign indicating that a complainant has stopped doing business triggers the duty of inquiry); Jones v. PECO Energy Company, Docket No. F-00225907 (ID July 29, 1994), modified on different grounds (Pa.PUC September 26, 1994) (ten estimated bills and a respondent’s repeated inability to obtain an actual meter reading might indicate that a complainant has vacated the premises); Schieber v. PECO Energy Company, Docket No. F-00335573 (ID May 8, 1997), adopted without further Commission action (Pa.PUC June 24, 1997) (a complainant’s assertion that he asked the respondent to terminate the service, coupled with the significantly decreased consumption at his apartment from $18.17 to 51 cents, triggers the duty of inquiry); Ueborreth v. PPL Utilities, Docket No. 00014873 (ID June 27, 2001), adopted without further Commission action (Pa.PUC August 6, 2001) (a complainant’s assertion that she asked a respondent to terminate the service, coupled with the respondent’s knowing that she has two service accounts at two addresses, triggers the duty of inquiry); and Elmore v. PECO Energy Company, Docket No. F-2010-2185991 (ID January 5, 2011), adopted without further Commission action (Pa.PUC March 25, 2011) (a respondent’s receiving an update from the U.S. Postal Service on a complainant’s addresses).


Here, like a respondent in the Jones case above, who issued 10 estimated bills and who was unable to obtain an actual meter reading, PGW attempted to make the first shut off on September 1, 2007, but without success because Ms. Gardiner’s apartment is one of a multiple-dwelling apartment building.  This unsuccessful shut off, coupled with the fact that PGW had issued numerous other shut-off notices but never acted on them, and that on April 15, 2008, PGW issued a large bill of $5,454.85, was sufficient to place upon PGW “the duty to inquire about the fact or condition in question.”  The fact or condition in question is that Ms. Gardiner had left the service address or that she desired to have her service terminated by the time the large bill was issued.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
Ms. Fallyn Gardiner has given PGW an implied actual notice that she wished to have her service terminated at 2561 N. 18th Street, Philadelphia, Pennsylvania.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the appeal of Philadelphia Gas Works from the decision of the Bureau of Consumer Services in Fallyn Gardiner v. Philadelphia Gas Works at Docket No. F-2011-2244383 is dismissed for Philadelphia Gas Works’ failure to sustain its burden of proof.



2.
That the decision of the Bureau of Consumer Services in Fallyn Gardiner v. Philadelphia Gas Works at BCS No. 2801264 is reinstated, if it is consistent with this Initial Decision.



3.
That the record be marked closed.

Date:
     March 8, 2012     



__________________________________








Ky Van Nguyen








Administrative Law Judge 

� 	Section 332(a) of the Public Utility Code provides:





  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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