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HISTORY OF THE PROCEEDING



On August 25, 2011, Leo Watts (“Watts” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”).  The Complainant alleged the following:  that there are incorrect charges on the bill; that he received termination notices; that the disputes began in 2007 when a prior account balance was transferred to his current account; that he is disputing the deposits the Respondent requested; that he wants the Respondent to accept his medical certifications; that he wants to be reimbursed for the restoration fees that he paid; and that he wants a reasonable payment arrangement.


On September 19, 2011, the Respondent, through its counsel, filed an Answer and New Matter with a Notice to Plead.  In its Answer, the Respondent denied that there are incorrect charges on the bill.  The Respondent explained that the $1,076.32 balance that was transferred to the Complainant’s account in July 2007 was removed in January 2008.  The Respondent admitted that termination notices have been issued.  The Respondent averred that the Complainant’s electric service has been terminated at least three times for nonpayment.  The Respondent referred to two Bureau of Consumer Services complaints.  The Respondent stated that the Complainant is not entitled to a payment agreement because he defaulted on two payment arrangements.  In the New Matter, the Respondent provided a detailed history of the Complainant’s account since service was initiated in June 2007.  The history included the payment arrangements, budget billing, termination notices, medical certificates, an August 2008 field visit and the BCS investigations.  The Respondent stated that, after proper notice, the Complainant was terminated on August 24, 2011, for an unpaid balance of $1,899.06.



The Complainant failed to respond to the New Matter.



By notice dated December 19, 2011, a hearing was scheduled to be held on Friday, February 17, 2012, at 10:00 a.m.  The presiding officer sent the parties a prehearing order, dated February 2, 2012.  The time, date and location of the hearing were included in the notice and the prehearing order. 



The hearing notice was not returned (Tr. 4).  The prehearing order was returned 

(Tr. 4).  The legal assistant for the undersigned called the Complainant on or about February 8, 2012, at the number on the complaint and left a message asking him to call the Philadelphia Regional Office because the prehearing order had been returned (Tr. 4).



On February 10, 2012, counsel for PECO Energy Company alerted the undersigned that a letter sent to the Complainant’s mailing address was returned.



The Complainant called the Philadelphia Regional Office at 9:30 a.m. on Friday, February 17, 2012 and left a message requesting a continuance.



A hearing was held in this matter on Friday, February 17, 2012, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The undersigned returned the Complainant’s call in the hearing room.  Dana Pirone Carosella, Esquire, represented PECO Energy Company.  


The record consists of the pleadings and a 12 page transcript.  The record in this case closed on February 27, 2011, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Leo Watts.


2.
The Respondent in this proceeding is the PECO Energy Company.



3.
The hearing notice that was sent to the Complainant’s mailing address, P.O. Box 11142, Philadelphia, PA 19136, on December 19, 2011, was not returned to the Commission (Tr. 4, 5). 



4.
The Complainant received the hearing notice (Tr. 4, 5).


5.
The prehearing order that was sent to the Complainant’s address on February 2, 2012, was returned to the Commission (Tr. 4).



6.
The letter that the Respondent sent to the Complainant’s mailing address in February 2012 was returned to the Respondent.


7.
The Complainant’s post office box is closed (Tr. 5).



8.
On the morning of February 17, 2012, the Complainant called and requested a continuance. 



9.
The Respondent’s counsel and witness appeared at the Regional Office for the hearing.



10.
The presiding officer called the Complainant from the hearing room on February 17, 2012.


11.
During the hearing, the Complainant stated that his mailing address was 4539 Bleigh Avenue, Philadelphia, PA 19136.



12.
The Complainant requested a continuance during the Friday, February 17, 2012 hearing.



13.
The Complainant was instructed to provide documentation from his physician to support his request for a continuance.


14.
To date the Complainant has not provided any documentation to support his request for a continuance.

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Commission, 479 A.2d 10 (Pa. Cmwlth. 1984).



In this case, the Complainant stated that he had surgery in January 2012 (Tr. 5).  He indicated that he received the hearing notice, which was sent to his post office box on December 19, 2011, the week of the February 17, 2012 hearing (Tr. 4, 5).  He confirmed that his post office box was closed but did not remember the date it was closed (Tr. 6).



On the complaint, the Complainant listed the post office box as his mailing address.



The Respondent’s counsel stated that the Complainant had an obligation to notify the Commission that his mailing address changed (Tr. 8). 



The parties have an obligation to provide the Commission with their current address.  52 Pa. Code § 1.24.  That regulation reads as follows: 

§ 1.24. Notice of appearance or withdrawal.

(a) Individuals. An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly. 



After the Complainant filed the complaint, he did not contact the Commission to change his mailing address to insure that he would receive documents related to this case.



It is undisputed that the Complainant did not receive the prehearing order or the correspondence from the Respondent (Tr. 4, 5).



The undersigned directed the Complainant to submit written documentation from his physician to support his statement that he had surgery and could not attend the hearing (Tr. 8).  The Complainant promised to submit the documents to the undersigned and the Respondent’s counsel within five days of the February 17, 2012 hearing (Tr. 8). 



The Respondent’s counsel moved to dismiss the complaint since the Complainant was not prepared to present his case (Tr. 10).


The ruling on the motion was held in abeyance to allow the Complainant to submit his documents (Tr. 10, 11).  However, the Complainant failed to submit anything.



A request for a continuance of the scheduled hearing date is governed by the Commission’s regulation at 52 Pa. Code § 1.15(b) which reads as follows:  
52 Pa.Code § 1.15. Extensions of time and continuances.

(b)  Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer. Only for good cause shown will requests for continuance be considered. The requests for a continuance should be filed at least 5 days prior to the hearing date. 
Emphasis added.



The Complainant confirmed that he received the hearing notice.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  



The Complainant did not explain why he failed to contact the Commission before the hearing date to request a continuance.  The Complainant did not present his case during the February 17, 2012 hearing.  Furthermore, he failed to send any documents to support his statements regarding surgery and his inability to attend the hearing.  Therefore, his request for a continuance is denied.  



The Complainant failed to sustain his burden of proof.  The Complainant failed to present evidence to support his allegations.



The Respondent’s attorney moved to dismiss the complaint with prejudice for failure to prosecute.  



Since the Complainant failed to present evidence to support his complaint and failed to provide documentation to corroborate his statements regarding his inability to attend the hearing, the Respondent’s motion to dismiss for failure to prosecute is granted.  The complaint is dismissed with prejudice. 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Commission’s regulations require Complainants to report a change in address which occurs during the course of the proceeding to the Secretary promptly.  52 Pa. Code § 1.24.



4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).



5.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Leo Watts against PECO Energy Company at Docket No. C-2011-2259881 is dismissed in its entirety with prejudice.



2.
That the record in this case is marked closed.

Date:
March 12, 2012



__________________________________








Cynthia Williams Fordham








Administrative Law Judge
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