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Mark Baechle						:
							:
	v.						:			C-2011-2228841
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On March 2, 2011, Mark Baechle (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent).  The Complaint alleged that PPL improperly refused to refund $3,347.86 that the Complainant had remitted to pay for electricity that had been used by his tenants but that the tenants had not paid for.  This case is an appeal from a determination of the Bureau of Consumer Services (BCS) in BCS Case No. 2776588.

		On March 23, 2011, PPL timely filed an Answer and New Matter, properly endorsed with a Notice to Plead, to the Complaint, denying that it had improperly transferred any balance to the Complainant’s account or that PPL had improperly retained the Complainant’s funds.  PPL also asserted that the Complaint was barred by “the applicable four year statute of limitations” (i.e. 66 Pa. C.S. § 1312).  The Complainant, proceeding pro se, did not file an Answer to the New Matter.

		By notice dated October 20, 2011, the parties were advised that a telephonic hearing in this case would take place on November 28, 2011.
		On October 21, 2011, a standard form Prehearing Order was issued.

		On November 28, 2011, a telephonic hearing was held in this case.  Complainant appeared and represented himself, providing testimony and one exhibit, an Agreement of Lease (Complainant’s Exhibit No. 1).  PPL was represented by Kimberly G. Krupka, Esquire, and presented the testimony of Marilyn Nunez, a Customer Service Representative with PPL.  Respondent offered a Statement of Account (PPL Exhibit No. 1), an Account Contacts Record for Account No. 79180-02022 (PPL Exhibit No. 2A), and an Account Contacts Record for Account No. 10780-03032 (PPL Exhibit No. 2B).  The record in this case closed on November 28, 2011, and consists of the 32 page transcript and the Complainant’s exhibit and the Respondent’s exhibits.

FINDINGS OF FACT

		1.	The Complainant is Mark Baechle.  The service address is, 1546 West Liberty Street, Allentown, Pennsylvania.  This is a rental property, and the Complainant is the landlord.  N.T. at 6-7.

		2.	Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility company providing electric service in the Commonwealth of Pennsylvania, including to the Complainant’s rental property.

		3.	On March 2, 2011, Complainant filed a formal Complaint with the Commission alleging that PPL improperly refused to refund $3,347.86 that the Complainant had remitted to pay for electricity that had been used by his tenants but that the tenants had not paid for.  Complaint at ¶ 4.

		4.	In March, 2001, PPL advised the Complainant of the existence of a foreign wiring/foreign load issue at the service address in which a residential tenant at the service address was also being billed for service to a garage at that address which the tenant did not use.  N.T. at 9; 20.
		5.	The lease agreement between the Complainant and his tenants dated July 4, 2001, states that the tenants are responsible for the electric bill, but a copy of that lease was never provided to PPL.  N.T. at 10; 20-21.

		6.	From March 2001 through March 2005, the Complainant received monthly electric bills from PPL for electric service at the service address.  N.T. at 12.

		7.	On April 13, 2005, the Complainant advised PPL that the foreign wiring situation had been resolved, and the account for the service address was transferred by PPL from the Complainant to the new tenant who was renting both the house and the garage at the service address.  N.T. at 22.

		8.	By 2005, there was an outstanding electric bill for service at the service address in the amount of $4,235.94.  The Complainant agreed to pay PPL that amount in $71 per month payments, beginning on October 18, 2005, without the application of interest, late fees or penalties.  Those payments were made by automatic deductions from the Complainant’s checking account, and the outstanding bill has been paid in full.  N.T. at 13, 18, 23.

		9.	No credible evidence was presented at hearing to support Complainant’s claims that the Respondent improperly billed the Complainant or refused to refund money to the Complainant.


DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

		To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint. Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990);  Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976). This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992). That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982);  Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980);  Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960);  Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The essence of this Complaint is that Complainant claims that he was “extorted” by PPL and is owed a refund for the payments he made to PPL because of a foreign wiring/foreign load situation at his rental property.  The final payment was deducted from the Complainant’s bank account circa 2010.

		The Respondent asserted that the Complaint is barred by the provision of the Pennsylvania Public Utility Code at 66 Pa. C.S. § 1312, which provides that the Commission has the power to make an order requiring a public utility to refund the amount of any excess paid by a customer because of an unlawful collection within four years prior to the filing date of the complaint.  This statute of limitations does not divest the Commission of jurisdiction to hear the action but limits the remedy available to a particular time period. Therefore, the Respondent properly raised this statute of limitations in its original Answer seeking affirmative relief or raising new matter pursuant to 52 Pa. Code § 5.62, and again at hearing.  N.T. at 25

		The Respondent asserts that because the Complainant filed his Complaint on March 2, 2011, the statute of limitations at 66 Pa. C.S. § 1312 limits any refund sought by the Complainant to the time period commencing October 18, 2005.  I disagree.  Four years prior to the filing of the Complaint in this matter would be March 2, 2007.  As it stands, the payment arrangement in this case was not completed until 2010.  Even the most favorable application of 66 Pa. C.S. § 1312 to this case would still leave open the possibility of a refund of those amounts paid by the Complainant since March 2, 2007.  However, there is no legal basis for a refund of even those funds, because PPL properly transferred the outstanding balance caused by the foreign wiring situation from 2001 to 2005 to the Complainant’s name.

		This case is a foreign load/foreign wiring situation.  In 1993, the General Assembly amended the Public Utility Code to include 66 Pa. C.S. § 1529.1.  Prior to 1993, the Commission resolved foreign load high bill complaints by directing the utility company to remove the charges attributable to the foreign load from the customer's bill and to issue a bill for the foreign load in the property owner's name.  The statute at 66 Pa. C.S. § 1529.1 places the burden of dealing with a foreign load problem onto the property owner and not on the tenant.  The policy behind the change is that the owner is in a better position to know about the existence of the foreign load than a tenant, which is certainly the case in this proceeding as the Complainant created the foreign load. The section states:

§ 1529.1. Duty of owners of rental property

(a) Notice to public utility.-- It is the duty of every owner of a residential building or mobile home park, which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served  are used for rental purposes.

(b) History of account.-- Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.-- Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

66 Pa. C.S. § 1529.1

The phrase "not individually metered" as used in the statute means that the electric meter for the unit is registering foreign wiring.  Ronald Shank v. PPL Electric Utilities Corporation, Pa. PUC Docket No. C-2009-2087300 (Order entered August 31, 2009).

		Further, the Commission established a policy in Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (Ace Check Cashing), in which the Commission clarified that it does not have subject matter jurisdiction over a financial dispute between two non-utility parties.  While the Commission has jurisdiction over the regulation of utility companies and utility service, the Commission does not have jurisdiction to adjudicate every dispute that involves a utility, e.g., personal injury case, discrimination case, etc., and does not have the authority to settle disputes on every contract to which a public utility is a party.  Accordingly, the Commission does not have subject matter jurisdiction over a dispute between a property owner and a tenant -- two non-utility parties. While such a dispute, arguably, may involve utility rates, when the charges owed to the utility for past service are settled, the only issue to be decided is financial responsibility for the charges. That matter should be handled by the courts.  Ace Check Cashing at 4-5.
		From 2001 to 2005, the Complainant was renting a house and a garage at the service address to two different tenants, but the electric service for both the house and the garage was metered and billed to the tenant renting the house.  Understandably, the tenant renting the house complained about the situation.  PPL transferred the account into the Complainant’s name, as required by law, until the foreign wiring situation was corrected in 2005.  The dispute does not concern the utility or the utility's service and, therefore, its resolution does not require the Commission's regulatory expertise.  Ace Check Cashing at 6.  Section 1529.1 places the responsibility to pay the utility bills on the landlord until the foreign load is corrected. Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, is to remain with the landlord, and any dispute regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and outside is the Commission's jurisdiction. Ace Check Cashing at 7-8.  The Complainant was properly billed for the electric service, and he is not owed a refund.  

		Based on the evidence presented, the Complainant has failed to prove by a preponderance of the evidence that the Respondent improperly billed him or improperly refused to refund payments made for the electric service at 1546 West Liberty Street, Allentown, Pennsylvania, while that service was in the Complainant’s name from 2001 to 2005.  Therefore, the Complaint in this case must be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding. 66 Pa. C.S. § 701.

		2.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

	


		3.	When acting in accordance with the provisions of 66 Pa. C.S. § 1529.1, a utility must place the tenant's account in the landlord's name upon discovery of the foreign load and collect unpaid bills only from the landlord.  The utility must then pursue collection of any unpaid amounts from the landlord and not from the tenant.  66 Pa. C.S. § 1529.1;  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).

		4.	The Commission does not have subject matter jurisdiction over a financial dispute between two non-utility parties.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).

		5.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §§ 332(a).  

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Complaint of Mark Baechle against PPL Electric Utilities Corporation at Docket No. C-2011-2228841 is hereby denied.

		2.	That the record at Docket No. C-2011-2228841 is to be marked closed.


Dated:  February 24, 2012				______________________________
							Dennis J. Buckley
							Administrative Law Judge
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