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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission is a petition by PECO Energy Company (PECO or Company) seeking expedited approval of four demand response contracts for demand response service in connection with the Company’s Energy Efficiency and Conservation Plan (EE&C Plan).  In its petition, PECO states that it will be amending the four contracts to enable it to take steps to secure additional demand response resources and submit those amended contracts for Commission approval through the normal staff delegated authority approval process.

BACKGROUND
Act 129 of 2008 (Act 129 or Act) was signed into law on October 15, 2008 and became effective on November 14, 2008.  Among other things, the Act created an energy efficiency and conservation program codified in the Pennsylvania Public Utility Code as Sections 2806.1 and 2806.2, 66 Pa.C.S. §§ 2806.1 and 2806.2.  This Section of the Act requires electric distribution companies (EDCs) with at least 100,000 customers to adopt an EE&C plan to achieve the annual electric consumption and peak demand reduction mandates set by the Act at Sections 2806.1(c) and 2806.1(d), 66 Pa.C.S. §§ 2806.1(c) and 2806.1(d).  
In addition, Act 129 required the Commission to develop and adopt an EE&C program by January 15, 2009, that includes certain requirements and procedural processes as delineated in the Act.
  In particular, the Act required the Commission to establish a procedure to require and approve the competitive bidding of all EDC contracts with conservation service providers (CSPs).
  Furthermore, the Act required the Commission to establish a procedure to review and modify, if necessary, all contracts with CSPs prior to the execution of such contracts.
  In an Implementation Order adopted on January 15, 2009, the Commission established, among other things, procedures to require the competitive bidding and approval of contracts with CSPs.
  In the Implementation Order, the Commission delegated to staff the Commission’s authority to review and approve EDC proposed conservation service provider bidding processes and CSP contracts.
  Under its delegated authority, Commission staff has 45 days to comment on or disapprove a contract, after which the EDC may proceed with the contract without modification.

Pursuant to the Act and consistent with the Commission’s Implementation Order, PECO filed its proposed EE&C Plan on July 1, 2009.  The Commission approved PECO’s EE&C Plan, with modifications, by Order entered February 17, 2010.
  In that Plan Approval Order, the Commission found that the recalculated figures contained in the PECO’s revised plan projected a total peak demand reduction that would meet or exceed the 2013 targets set forth in the Commission’s Energy Consumption and Peak Demand Reduction Targets Order at Docket No. M-2008-2069887 (entered on March 30, 2009).

On September 15, 2010, PECO filed its first Annual EE&C Plan Report with the Commission, along with several proposed revisions to its Plan.  The Commission approved PECO’s revised EE&C Plan in an Order entered on January 28, 2011 at Docket No. M-2009-2093215.

On July 15, 2011, PECO filed, at Docket No. M-2009-2093215, a petition for approval of several minor revisions to its EE&C Plan pursuant to the Commission’s expedited review process.
  On August 18, 2011, the Commission issued a Secretarial Letter approving PECO’s minor EE&C Plan revisions.
On November 15, 2011, PECO filed its second Annual EE&C Plan Report with the Commission.

DISCUSSION

PECO filed its petition for expedited approval of demand response contracts and notice of intent to seek amendment of the contracts on February 14, 2012.  PECO served copies of its petition of the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and all parties of record in its EE&C Plan approval proceedings.
  No comments or responsive pleadings have been filed; therefore, the petition is ripe for consideration.
Initially, we point out that, as described above, we have delegated our authority to review and modify CSP contracts to staff.  PECO, however, has chosen to petition  the Commission directly to review four CSP contracts for demand response service in an expedited proceeding.  We will review the four CSP contracts as requested by PECO to resolve this petition in an expeditious manner due to the importance of such DR programs and the limited time available to complete and execute the contracts prior to the June 2012 through September 2012 Act 129 DR compliance period.

PECO, through its petition, is seeking approval of a CSP contract with Enerwise Global Technologies (Enerwise), a wholly-owned subsidiary of Comverge, Inc., to provide services in connection with PECO’s EE&C Plan Distributed Energy Resource (DER) program.  PECO asserts that Comverge, Inc. is a CSP registered with the Commission at Docket No. A-2009-2113604.  PECO further asserts that it selected Enerwise through its Commission approved RFP procedures.


PECO, through its petition, is also seeking approval of three CSP contracts for service in connection with its EE&C Plan Demand Response Aggregator (DRA) program.  The three DRA related CSP contracts are with Enerwise, EnergyConnect, Inc. and EnerNOC to provide firm electric load reduction.  PECO asserts that EnergyConnect, Inc. and EnerNOC are both CSPs registered with the Commission at Docket Nos. A-2009-2091309 and A-200902102368, respectively.  PECO further asserts that it followed its Commission approved RFP procedures in selecting these three entities.


Finally, PECO, through its petition, expresses its intent to amend the four CSP contracts at issue to secure additional resources if necessary.  In support of its anticipated need to amend the four contracts, PECO asserts that it has performed detailed weather modeling based on its targeted load reduction of 355 Megawatts (MW), and based on this modeling it has assembled a diverse portfolio of demand response resources, including the resources and services that will be provided through the four CSP contracts at issue.  
PECO further asserts in support of its need to amend the contracts that while its EE&C Plan continues to project a total peak demand reduction that will meet or exceed the 2013 demand reduction target, there are inherent uncertainties regarding the Company’s ultimate compliance with the demand reduction target.
  PECO states that these uncertainties include the difficulty in predicting the top 100 hours of demand, which will not be definitively known until after the summer peak period has occurred.
  PECO also notes that weather will be a major factor in meeting the demand reduction target, noting that an extremely hot summer will cause PECO to over-comply causing customer fatigue resulting in reduced demand upon repeated calls.  In contrast, if PECO experiences a cooler than normal summer it may not call enough DR hours.

PECO asserts, that due to the above described uncertainties, it will need the flexibility to amend the four DR contracts to include a “pay for performance” provision.  PECO states that such a provision would allow it to react on a timely basis, if, the Company’s existing suite of DR resources are no longer expected to generate sufficient demand reductions.  PECO believes that such a provision will help it address not only weather risk, but also program underperformance risk due to factors such as customer fatigue and the closure of participant businesses.  PECO posits that all DR expenditures, including any “pay for performance” expenditures, would be recovered by the budget for demand response programs previously approved by the Commission.

In our Implementation Order, we set forth the minimum criteria for reviewing CSP contracts.  Specifically, we stated that the CSP contracts would be reviewed for satisfactory form and content, including: Nature and type of services to be provided; assurance that the CSP’s work product in the EDC’s plan will meet the requirement for reduction in demand and consumption; legal issues, enforceability, and protection of ratepayer funds for poor performance or non-compliance and similar issues; adequate provisions and procedures for monitoring CSP and EDC performance quality and rate of progress; and certification that the proposed CSP is not an EDC affiliate.

We have reviewed the proposed contracts based on the criteria described above and find that the contracts do provide the nature and type of service that does conform with and support PECO’s EE&C Plan DER and DRA programs.  The contracts also contain assurances that the CSPs’ work products will assist PECO in meeting its required demand reduction targets. Furthermore, the contracts contain adequate provisions and procedures for monitoring the CSP’s performance quality and rate of performance.  Finally, we find 
that the contracts do contain enforceability provisions and protections of ratepayer funds for poor performance or non-compliance.
We, however, find that the four contracts are deficient in regard to legal issues and certification that the CSP is not an affiliate of an EDC.  As such, we direct that PECO revise the four contracts by adding the following:
1. A provision that the CSP agrees to maintain registration with the Commission throughout the term of the contract;

2. A provision for the CSP to certify that it is not an affiliate of a Pennsylvania electric distribution company; and

3. A provision indicating that if the CSP should merge with a Pennsylvania electric distribution company during the term of the contract, the CSP shall immediately notify PECO and provide for automatic termination of the contract in the event the merger is executed.

PECO is directed to resubmit the proposed CSP contracts with the modifications described above.  We also direct that PECO submit for review the proposed contracts if they amend them as indicated in its petition.  Any resubmission of these proposed contracts will be reviewed pursuant to the delegated authority process outlined in our Implementation Order.  We note that approval of these CSP contracts does not constitute approval of any component of PECO’s EE&C Plan, nor does it constitute a determination that such a filing is consistent with the public interest and that the associated costs or expenses are reasonable or prudent for the purposes of cost recovery.  
Furthermore, based on our review of the CSP registry, we find that Enerwise Global Technologies is not an approved CSP.  We acknowledge, as PECO states in its petition, that Comverge, Inc., is a registered CSP, and that Enerwise may be a wholly-owned subsidiary of Comverge.  We, however, do not agree that such facts make Enerwise a registered CSP.  In our Final Order entered on February 5, 2009 at         Docket No. M-2009-2074154, we established certain minimum experience and technical qualifications that a CSP must meet, as well as evidence of financial responsibility.  PECO has failed to provide adequate evidence to demonstrate that Enerwise, as a wholly-owned subsidiary of Comverge, Inc. meets those minimum qualifications and financial responsibilities.  Therefore, we will withhold final approval of the two proposed contracts with Enerwise Global Technologies until such time as Enerwise Global Technologies applies for and is granted CSP status by the Commission.
CONCLUSION
With this Opinion and Order the Commission approves the proposed Conservation Service Provider contracts between PECO Energy Company and EnergyConnect, Inc. and PECO Energy Company and EnerNOC as modified by this Opinion and Order.  The Commission will conditionally approve the two proposed Conservation Service Provider contracts between PECO Energy Company and Enerwise Global Technologies, as modified by this Opinion and Order pending Enerwise Global Technologies’ Application to the Conservation Service Provider Registry and our approval of said Application.  THEREFORE,

IT IS ORDERED:

1.
That the Conservation Service Provider contract between PECO Energy Company and EnergyConnect, Inc. for Demand Response Aggregation service as modified by this Opinion and Order is approved.

2.
That the Conservation Service Provider contract between PECO Energy Company and EnerNOC for Demand Response Aggregation service as modified by this Opinion and Order is approved.


3.
That the Conservation Service Provider contract between PECO Energy Company and Enerwise Global Technologies for Distributed Energy Resource service as modified by this Opinion and Order is conditionally approved pending the Commission’s approval of Enerwise Global Technologies’ Application for Conservation Service Provider Registry.


4.
 That the Conservation Service Provider contract between PECO Energy Company and Enerwise Global Technologies for Demand Response Aggregation service as modified by this Opinion and Order is conditionally approved pending the Commission’s approval of Enerwise Global Technologies’ Application for Conservation Service Provider Registry.


5.
That PECO is directed to file with the Commission complete copies of the modified Conservation Service Provider contracts approved or conditionally approved by this Opinion and Order at the above-captioned Docket.


6.
That PECO is directed to file with the Commission any amended Conservation Service Provider contracts for review in accordance with our Energy Efficiency and Conservation Program Implementation Order entered on January 16, 2009 at Docket No. M-2008-2069887.

7.
That a copy of this order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement and all parties of record at Docket No. M-2009-2093215.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  March 29, 2012
ORDER ENTERED:  March 29, 2012
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