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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Gail and Larry Newman (Complainants), filed on January 17, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued January 11, 2012.  Philadelphia Gas Works (PGW) filed Replies to Exceptions on February 10, 2012.  For the reasons stated below, we shall deny the Complainant’s Exceptions, but we modify the ALJ’s Initial Decision consistent with this Opinion and Order.     


History of the Proceeding

On November 15, 2011, the Complainants filed a Formal Complaint (Complaint) against PGW.  The Complainants stated that they rented out their property at 8026 Germantown Avenue, Philadelphia, Pennsylvania (Subject Property) to a tenant between September 2006 and September 2011, and that the tenant incurred a debt for gas service to the property during that time period.  The Complainants further stated that PGW imposed a lien in the debt amount on their property.[footnoteRef:1]  They requested that the lien be removed. [1: 	 	“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.” London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 (Pa. Cmwlth. 2004) (notes and citations omitted).] 


		On December 8, 2011, PGW filed an Answer as well as Preliminary Objections and Motion to Strike Impertinent Matter.  In its Answer, PGW stated that on August 25, 2006, when the prior tenant requested that the gas service be taken out of her name, PGW left the gas service on and created a placeholder account to be billed until a new customer of record applied for service.  PGW also stated that, on August 11, 2008, it mailed a “Dear Occupant” letter to the Subject Property because un-billed usage was accumulating in the placeholder account.  According to PGW, on June 24, 2009, it left a shut off notice at the Subject Property for “User without a Contract,” and the current tenant then contacted it for new service on June 25, 2009.  PGW further averred that the tenant admitted to moving into the Subject Property in September 2006, and not applying for service until June 26, 2009; that PGW terminated gas service at the Subject Property for nonpayment on April 14, 2011; and that the City of Philadelphia (City) filed a municipal lien on behalf of PGW for the unpaid gas service at the Subject Property.  Answer at 2.  
In its Preliminary Objections and Motion to Strike Impertinent Matter, PGW stated that, between September 2006 and April 2011, the tenant owed PGW $14,915.70 for unpaid gas service; that the City, as PGW’s owner, filed a municipal lien on the Subject Property; and that PGW has collected this unpaid gas balance to satisfy its debt.  Preliminary Objections at 3.  PGW averred that, under Section 2212(n) of the Public Utility Code (Code), 66 Pa. C.S. § 2212(n), the Commission has no jurisdiction over the filing of such a municipal lien.  Id. at 4.

		The Complainants filed an Answer to the Preliminary Objections on December 28, 2011.[footnoteRef:2]  In their Answer, the Complainants averred that PGW did not provide reasonable service under Section 1501 of the Code, 66 Pa. C.S. § 1501, because PGW provided gas service to the tenant at the Subject Property for over three years without issuing any bills for the service that was being provided or issuing a shut-off notice since PGW was not being paid for the service.  The Complainants also requested that the lien be removed from the Subject Property.  Answer to Preliminary Objections at 4.  [2: 	 	While the Answer to the Preliminary Objections was originally received by the Commission on December 16, 2011, it was returned to the Complainants by a Secretarial Letter, issued on December 23, 2011, because it did not contain an original signature.  The Complainants then filed an Answer containing an original signature on December 28, 2011.  The ALJ apparently did not receive the Answer before issuing the Initial Decision.  I.D. at 2.  PGW has indicated that it received an undated and unsigned copy of the Answer.  See R. Exc. at 2.        ] 

         
		In his Initial Decision, issued January 11, 2012, the ALJ found that the Commission did not have jurisdiction to adjudicate a lien imposed by PGW on the Complainants’ property for unpaid gas service and, accordingly, dismissed the Complaint.  The ALJ stated that, because he ruled that the Commission did not have jurisdiction to adjudicate a lien, it was unnecessary to rule that the requested relief be stricken as impertinent matter.  I.D. at 6.    
As previously stated, the Complainants filed Exceptions on January 17, 2012.[footnoteRef:3]  PGW filed Replies to Exceptions on February 10, 2012.   [3: 	 	We acknowledge that the format of the Complainants’ Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainants are appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.  ] 


Discussion

		As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

In his Initial Decision, the ALJ made six Findings of Fact and two Conclusions of Law.  I.D. at 2-3, 6.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

Legal Standards 

	Initially, we note that this case is before us on preliminary objections.  Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the 
grounds for granting preliminary objections.  In pertinent part, that section states: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.  

52 Pa. Code § 5.101(a)(1), (2).  

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  
	


Positions of the Parties 
	
		In their Exceptions, the Complainants aver that the Commission has jurisdiction over this proceeding because the Commission has jurisdiction over PGW’s service, which includes the manner in which it handles customer billing.  The Complainants state that PGW provided gas service to their property for over three years, even though their tenant had not placed service in his name.  They also state that PGW did not issue a bill to the tenant during this time period or a shut-off notice even though PGW was not being paid for the gas service it was supplying to the Subject Property.  They further aver that PGW did not properly notify them that it was providing service to the Subject Property and, instead, allowed a large arrearage to accumulate for service that was provided over a three-year time period.  Exc. at 1.  

		In its Replies to Exceptions, PGW avers that the Complainants’ Exceptions fail to address any error in fact or law contained in the Initial Decision that refutes the ALJ’s Conclusion of Law that the Commission lacks jurisdiction over the subject matter of the Complaint.  PGW asserts that, under the Municipal Claim and Tax Lien Law, 53 P.S. §§ 7101, et seq., the City may file a municipal lien on the Subject Property for the unpaid debt for gas service to the property on the account of the Complainants’ tenant.  R. Exc. at 2.  

		In response to the Complainants’ Exceptions regarding the Commission’s jurisdiction over the manner in which PGW accounted for gas used at the Subject Property while no customer of record could be identified, PGW states that the Complainants did not make any allegations about the billing of gas used at the property in their Complaint.  PGW also states that “[t]he Complainants’ argument about billing is merely a collateral attack on the filing of the liens.”  Id. at 4.  PGW further states that, as the pleadings indicate, by attempting to have the user without contract apply for gas service, PGW followed its procedures and provided notice for the resident of the Subject Property to apply for gas service or face termination of service.  According to PGW, the tenant contacted PGW after receiving the notice.  Id.  
	
		PGW also explains that it may collect unpaid debt for gas service rendered even when the gas service was not provided to the owner of the property.  Id. at 5-6 (citing Newberry Township v. Ray Stambaugh, 848 A.2d 173 (Pa. Cmwlth. 2000)).  PGW notes that the proceeding to obtain the City of Philadelphia’s municipal lien is an in rem proceeding, and, as such, the Subject Property is responsible for satisfying the municipal claim.  Id. at 6 (citing Ransom v. Marrazzo, 848 F.2d 398 (3d Cir. 1988).

Disposition 
		
Based upon our review of the record in this case, we shall deny the Complainant’s Exceptions.  We begin by focusing on the remedy requested by the Complainants.  The instant case is another in a series of recent cases in which the complaining party is requesting that the Commission order the City to remove a municipal lien it has placed on a property for unpaid gas service rendered by PGW.  It is well-settled that the Commission does not have subject matter jurisdiction over municipal liens and cannot grant the relief requested by the Complainants.  Black v. Philadelphia Gas Works, Docket No. C-2011-2218474 (Order entered August 25, 2011); Charles v. Philadelphia Gas Works, Docket No. C-2009-2138638 (Order entered February 5, 2010); 2020 West Passyunk Avenue, Inc. v. Philadelphia Gas Works, Docket No. C‑2009‑2138727 (Order entered February 4, 2010); Golan v. Philadelphia Gas Works, Docket No. C-2009-2138115 (Order entered February 4, 2010); Dung Phat, LLC v. Philadelphia Gas Works, Docket No. C-2009-2135667 (Order entered January 13, 2010); Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672 (Order entered February 23, 2009); Lawrence v. Philadelphia Gas Works, Docket No. C-20066672 (Order entered January 22, 2007).  

The Code gives us authority to impose civil penalties, or order such other relief as is contained in the Code, if we find that a jurisdictional entity such as PGW has violated the Code, our Regulations or our Orders.  66 Pa. C.S. § 3301 et seq.  The question before us at this point is whether the Complainants have alleged a violation of the Code, our Regulations or Orders.  We find that the Complaint did not contain such an allegation; the Complaint alleged only that a lien has been imposed on the Complainants’ property because the Complainants’ tenant failed to pay for gas service rendered by PGW.  In their Answer to Preliminary Objections, the Complainants allege that this case also involves issues of unreasonable service by PGW, in violation of 66 Pa. C.S. § 1501.  Answer to Preliminary Objections at 2.  The Complainants’ Answer to Preliminary Objections apparently was not considered by the ALJ.  

                	Based on our evaluation of the case, we believe that the Complainants essentially made three specific claims relating to unreasonable service.  The first was that PGW did not send a bill to the tenant.  However, the Complainants do not have standing to raise this claim because they were not PGW customers at the subject property.  See, Faye Payne v. Philadelphia Gas Works, Docket No. C-2011-2247124 (Order entered February 16, 2012).  In that case, the Commission stated that, to the extent that the Complainant was challenging the accuracy of the bills issued to her tenants, the Complainant’s Exceptions were viewed as a collateral attack on the authority of the City to collect unpaid gas bills by filing liens.  Payne, at 9.  The Commission further stated that the Complainant was not in a position to challenge the bills that were issued to her former tenants.  Id. at 10.    

                	The second claim was that PGW did not terminate service for failure to pay and allowed a large arrearage to accumulate.  We recently addressed a similar issue in Payne in response to the argument that PGW failed to mitigate its damages because it did not terminate service to the complainant’s tenants before the tenants accumulated a large outstanding bill.  In that case, we stated that a "mitigation of damages" defense of this nature is to be raised in the appropriate court:  

In the absence of subject matter jurisdiction, we do not have the authority to order the City to remove or reduce the lien on the Complainant’s property.  The Complainant’s argument that the lien should be reduced because PGW is partially responsible for her tenants’ arrearage can be raised by the Complainant as a defense in the appropriate court with jurisdiction over the municipal lien in question.  In the alternative, the Complainant may be able to pursue an action against her tenants.  The Complainant, however, has no cause of action before the Commission.  Griffin v. Philadelphia Gas Works, Docket No. C-2011-2251780 (Order entered November 14, 2011).  

Payne, at 9.  Nevertheless, we are troubled that PGW appears to have continued to provide service to the relevant property in question in a “placeholder” account for an extended period of time without identifying its customer and without receiving payment for its service.
     
                	The third issue the Complainants raised was that PGW did not notify them of the Landlord Cooperation Program.  However, PGW stated that it did not notify them because they were not licensed landlords and PGW had only contacted licensed landlords about the program.  PGW’s Answer at 3.  We do not believe this issue is jurisdictional, and it does not constitute a violation of any of the Commission's Regulations or the Public Utility Code as it is not specifically addressed therein.  

		We will therefore grant PGW’s Preliminary Objections, even though Larry and Gail Newman are pro se Complainants.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where we find that a hearing would not enable the Complainants to better explain their position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. 
C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

Conclusion

		For the reasons discussed herein, we shall deny the Complainants’ Exceptions and dismiss their Complaint, although we modify the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

1. That the Exceptions of Larry and Gail Newman, filed on January 17, 2012, are denied.    

		2.  	That the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued January 11, 2012, is modified, consistent with this Opinion and Order.

3.   	That the Complaint filed by Larry and Gail Newman against Philadelphia Gas Works at Docket No. C-2011-2273536 is dismissed.

		

		4.  	That this proceeding shall be marked closed. 
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 29, 2012 

ORDER ENTERED:  March 29, 2012
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