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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Theodore Presutti (Complainant) filed on January 9, 2012 (Exceptions), to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary D. Long, which was issued on December 20, 2011, in the above-captioned proceeding.  Replies to Exceptions were filed by Duquesne Light Company (Duquesne or Company) on January 18, 2012.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision, as modified.


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On May 4, 2010, the Complainant filed a Formal Complaint against Duquesne, alleging that he had been overcharged for electric utility service in 2008 and 2009, especially in the winter months of December through March.  The Commission served Duquesne with the Complaint on May 10, 2010, and docketed it at F‑2010‑2174509.  This Complaint constituted an appeal of the Decision of the Commission’s Bureau of Consumer Services (BCS) in BCS Case No. 2503869.  By that Decision, issued on April 2, 2010, the BCS determined that the Complainant’s bills were correct as rendered and dismissed the informal complaint.

Duquesne filed an Answer on May 26, 2010, in which it denied the allegations within the Complaint and averred that all of the Complainant’s disputed bills were based upon actual meter readings.  Duquesne noted that the Complainant is a residential heating customer.  Duquesne also stated that the Complainant’s meter was tested on March 3, 2009, and was found to be operating correctly.  

On May 17, 2010, the Complainant filed a second Complaint, docketed at C-2010-2177251, alleging that he had been overcharged during 2010 as well.  The Complainant argued that the utility doubles his bill every December through March and he also requested a payment agreement “only if I lose this case.”  Furthermore, the Complainant alleged that Duquesne gave him a special rate for building his home on an all-electric basis but was told by the company that they were doing away with that special rate.  The Complainant opined that he should have been “grandfathered” in and his rate should have been locked. 

On June 11, 2010, Duquesne filed an Answer to the second Complaint and also filed a Motion to Consolidate (Motion) the two Complaints.  In this Answer, Duquesne denied the Complainant’s allegations, noting that it issued a ten-day termination notice to the Complainant on May 6, 2010.  Duquesne admitted that it gave the Complainant a special rate for going all electric but that in its last rate case, which was approved by the Commission in 2007, there was a gradual phasing out of the rate class differential for heat rate customers.  In the Motion, Duquesne noted that both Complaints contained averments of incorrect charges on the Complainant’s bill and raised common questions of law and fact.

The Office of ALJ granted Duquesne’s Motion to Consolidate by Order issued May 20, 2011. 

		ALJ Long conducted a telephonic hearing on September 27, 2011.[footnoteRef:1]  The Complainant appeared pro se.  Duquesne was represented by counsel and proffered the testimony of three witnesses.  Duquesne presented seven exhibits that were admitted into the record.  The hearing generated a transcript of 102 pages.  No briefs were filed.  The record was closed on October 17, 2011. [1:  	The initial hearing was originally scheduled for July 20, 2011, but was rescheduled upon consideration of the request for a continuance filed by the Complainant.] 


		In the Initial Decision, issued on December 20, 2011, ALJ Long found that there was no evidence that Duquesne had violated the Public Utility Code or any rules, regulations or orders of the Commission.  The ALJ denied, in part, and granted, in part, the Complaints.  The ALJ only granted that portion of the Complaints that requested a payment arrangement and denied the Complaints in all other respects.  As previously 


indicated, the Complainant filed Exceptions on January 9, 2012.[footnoteRef:2]  Duquesne filed Reply Exceptions on January 18, 2012.   [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(c), in order to secure a just, speedy, and inexpensive determination.
] 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Long made thirteen Findings of Fact and reached three Conclusions of Law.  I.D. at 2-4, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Recommendation

In the Initial Decision, ALJ Long determined that there was no evidence that the Complainant’s bills were improperly calculated or that he did not consume the electricity for which he was billed.  I.D. at 5.  The ALJ concluded that while Duquesne’s rates and surcharges have changed significantly in the last several years, there was no evidence that the Complainant was charged the wrong rate for his consumption.  I.D. at 5.  The ALJ also concluded that there is no evidence that the Complainant’s consumption recorded on his meter was incorrect as his meter was tested on two separate occasions.  I.D. at 6.  The ALJ noted that both tests revealed that the meter was operating within an acceptable range and was registering the Complainant’s consumption accurately.  Furthermore, the ALJ stated that the Complainant’s household had the capacity to use the level of electricity that was recorded on his meter.  I.D. at 6.  Lastly, the ALJ concluded that the Commission is authorized to grant the Complainant a payment arrangement with a repayment term of two years to repay the arrearage on his account.  I.D. at 6-7.

In his Exceptions, the Complainant avers that Duquesne raises its prices at will by using various surcharges for such items as transmission, universal service, supply and distribution which vary periodically resulting in a consumer never knowing what his bill will be.  The Complainant questions how the Commission could allow Duquesne to change its residential prices twenty-nine times since 2007.  According to the Complainant, the various surcharges simply allow Duquesne convenient ways to add more to a customer’s bill.  The Complainant also avers that if the Commission really protected the public, electricity “would be one price for consumption period” which would allow a customer to know what he or she will be billed and would allow a person to budget and stop the unknown billing.  The Complainant does not believe he is being properly billed for his consumption.  Furthermore, the Complainant avers that he installed residential all-electric heating because of Duquesne’s offer of a reduced rate and that the reduced rate should have been grandfathered instead of being phased out.  Exc. at 2-6.

In its Replies to Exceptions, Duquesne first notes that the Complainant has an extremely poor payment history and that his account balance has increased from $1,916.16 on May 4, 2010, to a current balance of $7,564.20.  According to Duquesne, since the Complainant filed his first Complainant, he only made three payments totaling $340.00.  Duquesne Ex. 1 at 5-6.  Duquesne R. Exc. at 2.

Next, Duquesne avers that the Complainant was properly billed for the electricity that he consumed and that his meter recorded his consumption accurately.  Duquesne notes that the Complainant’s meter was tested on two separate occasions and both tests revealed that the meter was operating within an acceptable range.  Duquesne explains that the variation in monthly billing experienced by the Complainant was due to changes in the transmission rate, the customer education surcharge and the energy efficiency surcharge.  According to Duquesne, its monthly bills for residential electric service clearly indicate the dollar amount that a customer needs to pay, noting that Commission regulations require certain charges to be listed separately.  See 52 Pa. Code § 54.4.  Duquesne R. Exc. at 3-5.

Furthermore, Duquesne strongly disputes any suggestion that its rates are arbitrary or that they can be changed “at will.”  As the record reflects that its rates have been approved by the Commission, Duquesne avers that a presumption exists that its rates are just and reasonable.  Duquesne submits that the Complainant has not established by a preponderance of the evidence that Duquesne’s rates are no longer reasonable.  According to Duquesne, it has used the tools available to help the Complainant satisfy his balance as it has offered him payment arrangements and referred him to its universal service programs, including its Customer Assistance Program, Dollar Energy grants and Crisis grants.  Tr. at 56.  Duquesne R. Exc. at 5-6.

Finally, Duquesne posits that the Complainant’s request to be “grandfathered” into previous rates would provide him with an unreasonable discount compared to other customers in his rate class who are paying current, Commission approved rates.  Duquesne explains that the Complainant continues to be billed as a residential heating customer but that recent changes to its rates reflect an effort to bring customer rates in line with market rates.  According to Duquesne, members of this rate class continue to receive a discount on distribution charges during the winter heating months.  Tr. at 73.  Duquesne requests that the Complainant’s Exceptions be denied. Duquesne R. Exc. at 6-7.

Disposition
		
It is important to note that overbilling or high bill complaints are generally governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process of meeting the burden of proof to establish inadequate service under 66 Pa. C.S. § 1501, due to overbilling.  In accordance with Waldron, a complainant has the burden to put forth evidence establishing a prima facie case that he/she was overcharged for service.  Case law holds that when a complainant has presented testimony that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low; and, (3) the complainant’s prior billing history showed no previous abnormalities, then the complainant has established a prima facie case.  Dyckman v. PPL Electric Utilities Corporation, Docket No. C-20030661 (Order entered December 16, 2004); Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  

Consistent with our holding in Christine Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a high bill complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a high bill complaint, the Commission may consider evidence such as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

Once the complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence that is at least co-equal.  Waldron, supra.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.

In this case, the Complainant lives in a three bedroom single-family home with his nineteen year-old daughter, who attends college but does not work.  Tr. at 28-29.  For electrical appliances, the Complainant has a grinder pump, televisions, two Jacuzzi bath tubs,[footnoteRef:3] a computer, dishwasher, refrigerator, freezer, washer, dryer, stove, microwave and a heat pump.  Tr. at 30-33.  In the winter, the Complainant testified that he maintains the thermostat for his heat pump at 70 to 72 degrees, and has done so for the last five years.  Tr. at 40.  In the summer, he testified that he maintains the thermostat at the same temperature range as he does not “mess with the temperature.”  Tr. at 41. [3: 	The Complainant testified incorrectly that he had two hot tubs, one in the master bedroom and one in his daughter’s room.  Tr. at 30, Exc. at 2. ] 


A review of the Complainant’s usage over the years in dispute reveals that the Complainant’s average consumption has only changed slightly.  For example, during 2011 his average consumption was 84.5 kilowatt-hours per day and his average consumption for 2008 was 84.8 kilowatt-hours per day.  Tr. at 51.  Duquesne Exh. 4.

Based upon the record of evidence, we agree with the ALJ’s determination that Duquesne has not violated the Public Utility Code or any rules, regulations or orders of the Commission.  Duquesne has adequately provided evidence that it properly calculated the Complainant’s bills and that the consumption as recorded on the Complainant’s meter was correct.  Although we are of the opinion that the ultimate outcome of the Initial Decision is correct, we believe that the ALJ’s Initial Decision should have included a discussion of the standards set forth in Waldron, supra. Accordingly, we shall modify the ALJ’s decision to include a discussion of the burden of proof standards set forth in Waldron and Bennett, supra.

Nevertheless, we find that the Complainant failed to meet his burden of proof and thus, did not establish a prima facie case by presenting facts or circumstances envisioned under Waldron.  While the Complainant established the first criterion in Waldron, supra, which is that the number of occupants did not change, he failed to establish that his potential for energy utilization was low, or at least lower than would justify his average electric bills during the disputed period.  Also, the Complainant was unable to establish the third criterion, which is that his prior billing history at his residence showed no previous abnormalities.  The Complainant did not produce any circumstantial evidence in support of his claim.  The Complainant’s entire argument was based upon a subjective comparison of monthly bills without taking into consideration his monthly variation of usage or the changes occurring in the various components making up his overall bills.  Therefore, the Complainant’s Exceptions are denied.

Additionally, we note that the ALJ recommended that the Commission grant the Complainant a payment arrangement with a repayment term of two years to repay the arrearage on his account.  No exceptions were filed in regard to this recommendation and we find that this recommendation is appropriate pursuant to Section 1405(b) of the Public Utility Code, 66 Pa. C.S. § 1405(b).

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE, 


IT IS ORDERED:

1. That the Exceptions of Theodore Presutti to Administrative Law Judge Mary D. Long’s Initial Decision, which was issued on December 20, 2011, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Mary D. Long is adopted, as modified, consistent with this Opinion and Order.

3.	That the Formal Complaints filed by Theodore Presutti against Duquesne Light Company, at Docket Nos. F-2010-2174509 and C-2010-2177251, are denied, in part, and granted, in part, consistent with this Opinion and Order.

		4.	That within fifteen (15) days from the date of entry of this Opinion and Order, Duquesne Light Company shall tender a bill to Theodore Presutti for the net total amount that has accrued for missed consumption payments.

		5.	That Theodore Presutti shall pay Duquesne Light on or before the due date for payment of each monthly bill, the monthly budget amount for current consumption, plus 1/24th of the arrearage owed on his account to be calculated as of the date of entry of this Opinion and Order.  These payments shall commence with the first monthly bill received after date of entry of this Opinion and Order and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

		6.	That, so long as Theodore Presutti adheres to the terms of this Opinion and Order, Duquesne Light shall not assess any late payment charges nor shall Duquesne Light terminate service to Theodore Presutti, except for valid safety and/or emergency reasons.
		7.	That this proceeding be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 29, 2012 

ORDER ENTERED:  March 29, 2012
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