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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Settlement Agreement (Settlement) filed on      January 19, 2012, by the Commission’s Bureau of Investigation and Enforcement (BI&E) and Javy Enterprises, Inc. (Respondent).  



History of the Proceeding

The Respondent was issued a Certificate of Public Convenience for limousine authority on March 10, 1999, at Docket No. A-00114449, and for group and party authority in vehicles seating more than fifteen passengers on July 15, 2002, at Docket No. A‑00114449, F. 2. 

Pursuant to its enforcement responsibilities, the Commission’s then Bureau of Transportation and Safety, now BI&E,[footnoteRef:1] served the Respondent with the               above-captioned Complaint on July 28, 2011.  In the Complaint, BI&E alleged that the Respondent violated 52 Pa. Code § 29.333(e) by operating two vehicles in limousine service that were each more than eight model years old without first obtaining a vehicle age waiver from the Commission.  BI&E requested $500 for each violation, for a total civil penalty of $1,000.  Complaint at 1.   [1:  	The prosecutory functions of the Bureau of Transportation and Safety have been transferred to BI&E.  Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011). ] 


On August 17, 2011, the Respondent filed an Answer denying the material allegations in the Complaint.  The Respondent averred that the two vehicles were used for the sole purpose of transporting bridal parties and patrons to and from 1300 Merchant Street, Ambridge, Pennsylvania, 15003, which is the location of a banquet hall that is run by Javy Enterprises, Inc.  Answer at 1.  The Respondent stated it believed that, as long as its vehicles were insured and inspected, the vehicles could be used to transport clients to and from its own facilities in connection with events held at its facilities without Commission authority.  Id. at 2.  

		As previously indicated, on January 19, 2012, the Parties filed the Settlement to resolve the outstanding allegations in the Complaint. 
Terms of the Settlement Agreement

In recognition of the cost of further litigation, the time and expense of holding a hearing, and the merits of the Parties’ respective positions, the Parties entered into negotiations and agreed to settle the Complaint according to the terms and conditions of the Settlement.  As part of the Settlement, the Respondent agreed that it violated 52 Pa. Code § 29.333(e) by utilizing vehicles older than eight model years old without first obtaining permission from the Commission.  The Respondent, therefore, agreed to pay a civil penalty of $200 and to comply with the Public Utility Code (Code) and the Commission’s Regulations in the future.  Settlement at 2-3, ¶ 5.  

In support of the Settlement, the Parties aver that the Settlement is in the public interest and that it is consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement).  Settlement at 4, ¶¶ 7, 8.  The Parties additionally state that the Agreement is expressly conditioned upon the Commission’s approval under applicable public interest standards without modification, addition, or deletion of any of its terms or conditions.  If the Commission fails to approve the Agreement without modification, then either Party may elect to withdraw from the Agreement.  Id. at 3, ¶ 6.      

Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission's policy to promote settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  

Initially, we will address whether the Settlement was properly executed by the Parties.  Section 1.35(b) of our Regulations, 52 Pa. Code § 1.35(b), provides that a pleading, submittal or other document filed with the Commission on behalf of a corporation must be signed by an authorized attorney or by an officer of the corporation.  In this case, the Settlement was properly executed as it was signed by the Vice President of the Respondent and an attorney from BI&E.  As such, it is clear that the Respondent complied with our Regulations requiring filings to be signed by an attorney or officer of the corporation.  

After a review of the terms of the Settlement, we find that the Settlement is in the public interest.  We further find that approval of this Settlement is consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.  In this case, application of these guidelines supports approval of the Settlement as filed.

The first factor we may consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  We take seriously our age-limit requirements for vehicles operating under Commission authority because violations of these requirements may affect the safety of passengers.  Nevertheless, in this case, the Respondent has indicated that it believed it did not need Commission authority as it was using these vehicles to transport clients to and from its own facilities.  As such, the Respondent's actions do not amount to willful conduct or willful violations of our Regulations.      

The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  In this case, there is no evidence that any serious consequences, such as personal injury or property damage,   resulted from the Respondent’s operation of a limousine which was more than eight model years old.   

The third factor pertains to litigated cases only.  
52 Pa. Code § 69.1201(c)(3).   

The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  In this case, the Respondent subsequently filed a request for a waiver of vehicle age requirements for the two limousines that were the subject of the Complaint.  On August 24, 2011, the Respondent’s request for the waiver was granted.  Settlement at 5, ¶ 10.  

The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  In this case, there is no evidence as to how long the Respondent used the vehicles in question to provide service to the public, nor is there is any evidence that any customers were adversely affected by the Respondent’s actions.

We may also consider the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  Based on a review of our records, we have found that the Respondent has only had one other Commission Complaint filed against it at Docket No. C-2011-2271032.  That Complaint involved the Respondent’s failure to provide a current list of all the vehicles it used under its limousine authority between December 1, 2010 and December 31, 2010, pursuant to 52 Pa. Code § 29.333(d).  Respondent did not dispute the complaint and, on December 30, 2011, paid the Commission a $250 civil penalty pursuant to the Complaint.  Based on this information, we find that the Respondent's compliance history is satisfactory.

Another factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).   The Respondent fully cooperated with the Commission’s staff in this proceeding during the investigation stage and throughout settlement discussions.  Settlement at 5-6, ¶ 15.  

In addition, we may consider the amount of the civil penalty necessary to deter future violations as well as past Commission decisions in similar situations.           52 Pa. Code § 69.1201(c)(8) and (c)(9).  We find the agreed-upon civil penalty of $200 adequately deters future violations and is consistent with prior Commission decisions.  

The tenth factor we may consider is other relevant factors.                               52 Pa. Code § 69.1201(c)(10).  In this case, because the allegations in the Complaint were resolved through a Settlement, the Parties have avoided the expense of litigation and the possibility of appeals.

Conclusion

It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to thoroughly consider the terms of the proposed Settlement.   The Settlement effectively addresses the issues that arose during the course of this proceeding and avoids the expense of litigation and the possibility of appeals.  The Respondent agrees that it will comply with the Code and the Commission’s Regulations and Orders in the future and has taken steps to ensure future compliance by obtaining the waiver of vehicle age requirements.  Accordingly, we find that the proposed Settlement between BI&E and Javy Enterprises, Inc. is in the public interest and merits approval; THEREFORE,
IT IS ORDERED:

1.	 That the Settlement Agreement entered into between the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement and Javy Enterprises, Inc., filed on January 19, 2012, is approved.

2.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within twenty (20) days of receipt of the Commission’s final Opinion and Order, Javy Enterprises, Inc. shall pay a civil penalty in the amount of $200.  Said check or money order shall be made payable to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

3.	That a copy of this Opinion and Order be served upon the Financial and Assessment Chief, Office of Administrative Services.

4.	That the Secretary’s Bureau shall mark this proceeding closed upon payment of the penalty.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 29, 2012
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