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HISTORY OF THE PROCEEDING
On September 30, 2010, Bradley A. Kleffel
 t/a Kleffel’s Moving and Delivery Service (“Applicant” or “Kleffel”) filed an application for approval to expand the service territory for moving household goods.  Applicant is currently certificated as a common carrier to transport by motor vehicle household goods in use, between points in Berks County, Pennsylvania.  Through this Application proceeding, the Applicant seeks to obtain authority from the Pennsylvania Public Utility Commission (“PUC” or “Commission”) to transport household goods in use in the counties of Lehigh, Schuylkill, Lebanon, Lancaster, Carbon and Montgomery.  
The Application was published in the Pennsylvania Bulletin on October 23, 2010. Protests to the application were to be filed by November 8, 2010.
On November 5, 2010, William H.R. Casey, Esquire, filed a timely protest to the application.  Mr. Casey represented the following Protestants:  

(1)  Mr. Bob Pursell, Adam Meyer, Inc., certificated authority at Docket Nos. A-93367, F-1; A-93367, F-2; and A-93365, F-2, Am-A (“Meyer”);

(2) Mr. Robert D. Clemmer, Clemmer Moving & Storage, Inc., certificated authority at Docket Nos.A-00094147, F-1, Am-B; and A-00094147, F-1, Am-C (“Clemmer”);

(3) Mr. Robert Hughes, Fisher-Hughes Transport, Inc. d/b/a Hughes Relocation Services, certificated authority at Docket No. A-00103976, F-1;

(4) Mr. Robert Hughes, Fisher-Hughes of Allentown, Inc., d/b/a Hughes Relocation Services, certificated authority at Docket No. A-00110545;

(5) Mr. Paul Robinson, Frick Transfer, Inc., certificated authority at Docket No. A-00094147, F-1, Am-B;

(6) Mr. Rick Christ, Glose Moving & Storage Inc., certificated authority at Docket No. A-00094076, F-1, Am-D (“Glose”) ;

(7) Mr. Rick Christ, Glose Moving & Storage Inc., d/b/a O’Brien’s Moving & Storage, Inc., certificated authority at Docket Nos. A-00073510, F-2; A-00073510, F-2, Am-A; A-00073510, F‑2, Am-C (“O’Brien’s”);

(8) Mr. Bob Cox, Reads Van Service, Inc., certificated authority at Docket No. A-97899;

(9) Mr. Bob Bruce, Shelly Moving & Storage, Inc., certificated authority at Docket Nos. A-00102480; A-00102480, F-1, Am-B; and

(10) Jack Treier, Inc., certificated at Docket No. A-00099283.

All of the above certificated carriers (“Joint Protestants”) supply household goods in use transportation service within at least one of the counties identified in the Application.  Joint Protestants alleged that the proposed Application is not necessary for service to the public and would destructively compete with rights authorized and exercised by the Protestants.  Joint Protestants requested that the Application be dismissed.


On November 8, 2010, Gino L. Andreuzzi, Esquire, filed a timely protest to the application on behalf of LaBuda Trucking, Inc. (“LaBuda”).  LaBuda has certificated authority at Docket No. A-97824 to transport household goods in use in Luzerne and Schuylkill Counties to other points in Pennsylvania, among other mileage limitations, borough and city boundaries within Luzerne County.  LaBuda noted that the Applicant received its initial certification through a restrictive amendment to limit household goods in use to transport to Berks County.  LaBuda alleged that: 

(1) the expansion of the Applicant’s service territory would infringe on its rights,

(2) the area of business is saturated;

(3) there is no need for competing services;

(4) the market is shrinking; and

(5) the market will suffer adverse financial impact. 

LaBuda requested that the Commission dismiss the Application.

By Hearing Notice dated June 20, 2011, an Initial Hearing was scheduled for this Application for Tuesday, August 23, 2011.  The Hearing Notice reflected that the application was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.

A Prehearing Order dated June 21, 2011, was issued by ALJ Jones to the parties.  The Prehearing Order confirmed the time and date of the scheduled Initial Hearing and provided appropriate procedure for the Initial Hearing.

By letter dated August 3, 2011, Larry W. Miller, Jr., Esquire, filed an Entry of Appearance on behalf of the Applicant.  This Entry of Appearance was effectively served on all of the Protestants of record.  

The evidentiary hearing convened as scheduled on August 23, 2011.  The Applicant was represented by Mr. Miller and presented two witnesses, Mrs. Nicoleen Kleffel, the Applicant’s office manager, and Mr. Bradley Kleffel, the Applicant’s sole proprietor.  Mr. Casey was present for the Joint Protestants but Mr. Andreuzzi was not present for Protestant LaBuda.  Mr. Casey stated that Mr. Andreuzzi was withdrawing his representation of LaBuda and 
Mr. Casey would be representing LaBuda in addition to the Joint Protestants.
  The Applicant presented the following exhibits:

(1) Tariffs of the Protestants, identified as Kleffel Exhibit 1;
(2) Better Business Bureau complaint regarding Clemmer Moving, identified as Kleffel Exhibit 2;
(3) Better Business Bureau complaint regarding Glose, identified as Kleffel Exhibit 3.

Mr. Casey objected to Kleffel Exhibits 2 and 3 noting that the exhibits did not identify which household goods service company they referred to.  The undersigned admitted all three Exhibits noting that Kleffel Exhibits 2 and 3 would be weighed appropriately given that the data presented did not identify any Protestant.  
Mr. Casey did not have any witnesses present and moved to continue the evidentiary hearing to present the Joint Protestants’ testimony at a further hearing.  Mr. Miller objected to the motion.  The undersigned ALJ reluctantly granted the motion.

After discussion the parties agreed to the date of October 4, 2011, to conduct the further hearing.  By Hearing Notice dated August 24, 2011, a further hearing was scheduled for Tuesday, October 4, 2011.  

The further evidentiary hearing convened as scheduled on October 4, 2011.  Mr. Miller was present on behalf of the Applicant.  Mr. Casey was present on behalf of the Joint Protestants.  Mr. Casey presented two witnesses, Mr. Robert D. Clemmer, Vice-President and owner of Clemmer Moving and Storage, Inc.; and Mr. Stephen Posivak, manager of the operations division of Glose Moving, Inc.  The Joint Protestants did not present any exhibits.  The evidentiary record was closed on October 4, 2011.
The parties agreed to a briefing schedule that was confirmed by the Briefing Order dated October 5, 2011.  Joint Protestants and Applicant submitted Main Briefs on November 14, 2011, and Reply Briefs on November 30, 2011, in compliance with the Briefing Order.  The record consists of 114 pages of transcribed testimony, three exhibits and the briefs of the parties. The record closed on November 30, 2011, as directed by the Briefing Order.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Applicant is Bradley A. Kleffel t/a Kleffel’s Moving and Delivery Service and is operated as a sole proprietorship.  The owner is Mr. Bradley Kleffel and the service address is 5490 Berne Road, Mohrsville, PA 19514.  Tr. 37, 60-61.

2. The Applicant currently is authorized to provide transport service for household goods in use with no minimum charge within Berks County.  Applicant detected a need for this same transport service with no minimum charge in the counties of Lehigh, Schuylkill, Lebanon, Lancaster, Carbon and Montgomery to meet the needs of clientele that are downsizing (for example the elderly).  Tr. 10-11.

3. Mrs. Nicoleen Kleffel is the office manager of the Applicant.  She takes care of the administrative operations of the Applicant such as invoicing, payroll and communications with customers.  Tr. 7-8.  

4. The Applicant has been licensed as a moving company under the jurisdiction of the Commission for six years.  Tr. 61.

5. The Applicant’s currenId.t operation consists of an office in Mohrsville, Pennsylvania and a warehouse in Hamburg, Pennsylvania.  Both of these locations are within Berks County.  Tr. 38, 61.
6. The Applicant’s office has a phone, computer, printer copier and fax machine.  Tr. 61-62.

7. The Applicant currently has two trucks, one is a 16 foot with enclosed trailer, and the other is a 24 foot truck.  Tr. 38, 57.

8. The Applicant performs preventive maintenance on its trucks.  Tr. 63.

9. The Applicant has one full-time employee in addition to Mrs. Kleffel.  The employees are subject to random drug testing.  Tr. 63.
10. The Applicant plans to establish other facilities in the various counties where the service is approved.  Tr. 39, 64.

11. Mr. Kleffel participates in the moves done currently.  Mr. Kleffel does the estimating for the moves and goes out and helps the movers to complete the move.  Tr. 64.

12. In the proposed expansion of the service territory of the Applicant, the participation of Mr. Kleffel in the moves would change.  Additional employees would be hired and Mr. Kleffel would not participate in all of the moves of the Applicant.  Tr. 64-65.

13. The current tariff for the Applicant is two men and a corresponding rate, or three men and a corresponding rate.  There is no minimum charge.  Tr. 40.
14.  Mrs. Kleffel believed that each of the Joint Protestants that operate in the territories of this Application require minimum charges to provide transport service for household goods in use.  Tr. 11 and Kleffel Exhibit 1.

15. The Applicant services a wide range of jobs but has noticed in the past year considerable downsizing of its customers as the rationale for its moving services.  Tr. 13.

16. The Applicant is under contract with The Villas, a company that aids the elderly to get into an assisted living facility.  Kleffel is currently contracted with The Villas to perform moving services for the clientele of The Villas.  Tr. 13-14.

17. The Applicant has a large amount of smaller jobs.  Smaller jobs meaning jobs that take less than four hours to complete.  Applicant believes that its business reputation is based on the Company’s willingness to perform these smaller jobs.  Tr. 19, 65.

18. The goal through this Application is to have the ability to provide the household goods in use transport service for only the time used by the customer and not a minimum charge (that is more than the actual time serviced) or an overextended price for service on the weekend for the entire proposed service territory.  Tr. 19-22, 46-47.

19. The Application is not specific to elderly clients.  Other examples of small moves are divorces, where only one spouse is moving out, or instances where only specific pieces are moved from one house to another house.  It is to encompass all customers that may have small moves, where small moves take less than four hours to complete.  Tr. 47, 53.

20. If the customer does not add anything to the job that was originally quoted, the Applicant does not change the estimate for the job.  Consequently, if the estimate was quoted as a 3-hour move, and it actually takes 3½ hours, the customer is charged for a 3-hour move as long as there was no change in the move that was estimated.  Tr. 55

21. The Applicant proposes to expand its service to perform the following moves:

(a) from Berks county to any of the proposed counties;

(b) from a proposed county to Berks county;

(c) from a proposed county to another proposed county; and

(d) within a proposed county.  Tr. 50-51.

22. The Applicant does not intend to limit its proposed transport of household goods in use service to small moves.  The Applicant intends to do moves greater than four hours as well as moves less than four hours.  Tr. 52.

23. Based on the Applicant’s assessment of the Joint Protestants’ tariffs, no Protestant offered household goods in use transport service with no minimum rate or the weekend rate the same as the weekday rate.  Tr. 22-23 and Kleffel Exhibit 1.

24. The Applicant has never had a claimed filed against it through the Better Business Bureau or any insurance claim for damages against it.  Tr. 23.

25. The Applicant is aware of claims to the Better Business Bureau against, Clemmer and Glose.  Tr. 23-29 and Kleffel Exhibits 2 and 3. 

26. Two complaints with the Better Business Bureau were against Clemmer and the complaints were 100% resolved.  Tr. 34 and Kleffel Exhibit 2.

27. Four complaints with the Better Business Bureau were against Glose and all of the complaints have been resolved.  Tr. 35-36 and Kleffel Exhibit 3.
28. Mrs. Kleffel called Clemmer and asked the price for four pieces of furniture, to be moved five miles.  Mrs. Kleffel was told that Clemmer required a four hour minimum for that move and the price quoted would correspond to a four hour operation.  Tr. 44.
29. The Applicant agreed with the Joint Protestants that the current economy is bad on the construction business, newly constructed and existing homes which affects the moving business.  Tr. 66-67. 
30. Mr. Robert D. Clemmer has been the Vice President and owner of Clemmer Moving and Storage, Inc. for about 15 years.  Clemmer has been in operation in the Commonwealth of Pennsylvania since 1904.  Tr2. 5-6.

31. Clemmer is certificated as a household goods in use transport service within a 20-mile radius of Souderton, Pennsylvania in the Diamond Zone of Philadelphia.  The Diamond Zone is defined as Philadelphia, and parts of Montgomery, Bucks and Chester Counties.  Tr2. 7.

32. The tariff for Clemmer provides for a one-hour flat rate move which can be used throughout the day.  Clemmer has experienced some volume on this type of move, for example, moving an entertainment center from the first floor to a finished basement.  Clemmer has provided this service in the past and is ready to provide this type of service in the future. Tr2. 9.

33. Clemmer employs approximately 45-50 people and has approximately 20 trucks of various sizes, from little vans to 53 foot trailers in its fleet.  Tr2. 10.

34. Clemmer’s warehouse is located in Bucks County, Telford, Pennsylvania.  Tr2. 10.
35. Because of the economy, Mr. Clemmer stated that the employees and business equipment are underutilized.  Tr2. 10. 

36. A Saturday or Sunday rate is higher than a weekly rate for moving service from Clemmer.  Tr2. 12.
37. Clemmer has a travel or transportation charge and a moving charge.  The travel charge for household moving service is to pay the motor carrier and moving crew from the place of business to the site of origin, then to the destination and then back to the place of business.  The travel charge is not part of the regular moving charges.  Tr2. 14.
38. Clemmer believed that the Applicant would be required by the Commission to charge the travel or transportation charge.  Tr2. 16.

39. Mr. Stephen M. Posivak is the manager of the operations division of O’Brien’s.  Tr2. 17-18.

40. O’Brien’s is located in two areas of Pennsylvania.  The corporate office is in Allentown, Pennsylvania, and has a 45,000 sq. ft. warehouse.  O’Brien’s employs 45-50 people.  The other location is in Berks County, Leesport, Pennsylvania where a 13,000 sq. ft. facility is leased.  Tr2. 19-20.

41. O’Brien’s is authorized to provide household goods moving service in nine counties in the southeastern portion of Pennsylvania.  Tr2. 20.
42. O’Brien’s does not have a one-hour minimum move.  O’Brien’s combines “small moves” in a day by scheduling intervals during the day when they will be at the customer’s house for the move.  Tr2. 20-21.

43. “Small moves” according to Mr. Posivak are charged the actual time the move takes plus one-hour travel time.  If the actual time for the move is less than an hour, the customer is charged an hour.  Tr2. 24-25.

44. In Mr. Posivak’s opinion the moving business is suffering and getting worse.  The days between the 4th or 5th of the month and the 20th of the month have very little activity.  Furthermore, the season for moving has gotten shorter.  The moving season was April until October; but now it is June until September.  The change came about in 2001 or 2002.  Tr2. 21.

45. O’Brien’s has a transportation charge that it levies for its moving services. It is Mr. Posivak’s understanding that all PUC authorized movers have a transportation charge.  Tr2. 23.

46.  O’Brien’s provides written estimates for its moves.  If the move actually exceeds the estimate, the customer is charged the actual time for the move.  Tr2. 25-26.
47. O’Brien’s competes with the Applicant in Berks County.  Mr. Posivak stated that the business has significantly slowed in the past five years in Berks County.  Tr2. 26‑28.

DISCUSSION

Pursuant to section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Applicant is the proponent of a rule or order and therefore bears the burden of proof.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Applicant must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990)  alloc., 602 A.2d 863 (Pa. 1992).  To meet its burden of proof, Kleffel must present evidence more convincing, by even the smallest amount, than that presented by the Protestants.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
If a party has satisfied its burden of proof, it must then be determined whether the opposing party has submitted evidence of “co-equal” value or weight to refute the first party’s evidence.  Morrissey v. Cmlth. of Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1986).  Furthermore, any order of this Commission granting an application, in whole or in part, must be based on substantial evidence.  The term “substantial evidence” has been defined by the Pennsylvania Courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Dept. of Pub. Welfare White Haven Center, 480 A.2d 382, 386 (Pa. Cmwlth. 1994); Erie Resistor Corp. v. Unemployment Compensation Bd. of Rev., 194 Pa. Super. 278, 166 A.2d 96, 97 (1961).  

By statute a public utility is defined as,

“Public Utility” 

(1) Any person or corporations now or hereafter owning or operating in the Commonwealth equipment or facilities for:

*

*

*

(iii) Transporting passengers or property as a common carrier. 

66 Pa.C.S. § 102.  “Common carrier” is defined as,
Any and all persons or corporations holding out, offering, or undertaking, directly or indirectly, service for compensation to the public for transportation of passengers or property, or both, or any class of passengers or property, between points within this Commonwealth by, through, over, above, or under land, water, or air…

Id.  

Section 1101 of the Public Utility Code states,
Upon the application of any proposed public utility and the approval of such application by the commission evidenced by its certificate of public convenience first had and obtained, it shall be lawful for any such proposed public utility to begin to offer, render, furnish, or supply service within this Commonwealth.

66 Pa.C.S. § 1101.  This Applicant obtained a certificate of public convenience as evidence of Commission approval of its right to transport by motor vehicle, household goods in use, between points in the county of Berks.  See Application of Bradley A. Kleffel, t/a Brad’s Home and Farm Care, Docket No. A-00122508, Order entered March 8, 2007 (granting approval of certificate of public convenience).  Applicant through this proceeding seeks amendment to its certificate of public convenience to permit the transportation of household goods in use in the counties of Lehigh, Schuylkill, Lebanon, Lancaster, Carbon and Montgomery.  
Commission regulations provide the evidentiary criteria essential for motor carrier application.  The relevant section of regulations states, 

§ 41.14. Evidentiary criteria used to decide motor common carrier applications—statement of policy.

(a)  An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need. 

(b)  An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service. In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally. In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable: 

   (1)  Whether an applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested. 

   (2)  Whether an applicant and its employees have sufficient technical expertise and experience to serve the territory requested. 

   (3)  Whether an applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public. 

   (4)  Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29 (relating to motor carriers of passengers). 

   (5)  An applicant’s record, if any, of compliance with 66 Pa.C.S. (relating to the Public Utility Code), this title and the Commission’s orders. 

   (6)  Whether an applicant or its drivers have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution. 

(c)  The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest. 

(d)  Subsections (a) and (c) do not apply to an applicant seeking authority to provide motor carrier of passenger service under §§ 29.331—29.335 (relating to limousine service).
52 Pa.Code § 41.14.
Factors (b)(partially) and (c) of 52 Pa.Code § 41.14 are not at issue in this proceeding in light of the presumptions in favor of an Applicant that is an existing certificated carrier.  Application of Morgan Moving and Storage, Ltd., Docket No. A-00104711F0001AMA, 2008 Pa.PUC LEXIS 827, 18 (Initial Decision dated October 6, 2008, Final Order entered December 16, 2008).  It is a rebuttable presumption that the Applicant is technically fit because it is an existing certificated carrier approved by the Commission.  Although the Joint Protestants did not rebut the presumption of technical fitness in this proceeding, the Joint Protestants did present an argument regarding the Applicant’s propensity to operate legally.  To the extent necessary, the undersigned ALJ will address the propensity of the Applicant to operate legally pursuant to factor (b) of Section 41.14.  52 Pa.Code § 41.14(b).  
The majority of the evidence provided by the Joint Protestants concerned whether there is a useful public purpose for this proposed Application.  The Commission clarified what is meant by, “public need” as found in its policy statement under 52 Pa.Code § 41.14(a) as,

When, through relevant, probative, competent and credible evidence of record a motor common carrier applicant has shown that the applicant’s proposed service will satisfy the supporting witnesses’ asserted transportation demand/need, the applicant has sustained its burden of proof under subsection 41.14(a) by establishing that “approval of the application will service a useful public need.”

Application of Bluebird Coach Lines, Inc., 1990 Pa.PUC LEXIS 50, 25; 72 Pa.PUC 262, 274 (1990)(Bluebird)(citations omitted).  Consequently, the critical and determinative factor for this sought authority is whether the Application will service a useful public purpose and is responsive to public demand or need.  See, 52 Pa.Code § 41.14(a) supra.  If the record evidence shows that the public need is met, then any propensity of the Applicant to operate illegally may be determinative of whether the application should be approved. 

Applicant  
Applicant contended that the pending application should be granted because the record testimony elicited the following reasons why the services will provide a useful public service and are responsive to public demand or need:
(1) Applicant will not charge a higher rate for services rendered on Saturday, Sunday, a holiday or evening;

(2) Applicant will not employ a minimum one hour charge for “small moves” which are actually performed in less than one hour; rather, Applicant will charge the rate corresponding to the amount of time used for the service; and

(3) Applicant will waive any charges in the actual move above its estimate as long as the scope of the actual move does not differ from that shown for the estimate.

Applicant M.B. at 5.  Furthermore, Applicant argued that the customer satisfaction for service currently authorized and rendered in Berks County confirms excellent service and the customers in the proposed service territory of the Application would enjoy the same excellent service to their benefit.  Id.


Applicant stated that Joint Protestants confirmed use of minimum charges substantiating the policy difference of Applicant that would distinguish the services in the pending Application to those of the Joint Protestants’ as responsive to a public need and thus, beneficial to the public.  Applicant M.B. at 6.  Applicant offered that the only substantial defense by the Joint Protestants was that the present economic conditions in the Commonwealth do not merit additional competition.  Joint Protestants testified there is not enough work in the household goods moving industry to support the current number of authorized movers in the proposed service territory; and therefore, there is no need for the services of the Applicant as proposed.  Id.  Applicant asserted to deny the Application on the grounds that the current economy is poor throughout the household goods industry in the proposed service territory would force a limit on the potential carriers.  Such an action would be against the competitive wishes of the state legislature that enacted the statute of common carriers of household goods as public utilities. Id, citing Application of Fischer-Hughes Transport, Inc., 1992 Pa.PUC LEXIS 38, Docket No. A-00103976, F.1, Am-B, Opinion and Order, entered March 5, 1992.  Applicant argued that the service at proposed prices by the Applicant would benefit the public and be responsive to public need particularly in the current economy.  Applicant M.B. at 6.    
Protestant

Joint Protestants contended that there are no supporting witnesses for the proposed service territory for the Application.  Joint Protestants M.B. at 11.  Joint Protestants implied that without supporting witnesses there is no probative evidence to correspond to the demand or need articulated in the pending Application.  Id.  More specifically, Joint Protestants state, “No information was offered about specific small moves, such as location, identity, date or items moved…”  Joint Protestants R.B. at 2.  Joint Protestants alleged that the Applicant seems to support his Application on its policy of no minimum charge rather than evidence which shows need or demand for the service.  Id.  Joint Protestants implied that the witnesses presented supported the policy of the Applicant that distinguished it from its competitors rather than showing the need of the Applicant’s service which corresponds to the pending Application.  

Joint Protestants alleged that the Applicant violates Commission regulation because of the Applicant’s policy to charge a customer the estimate provided when said estimate is exceeded by the actual time spent to render the service of moving household goods.  Joint Protestants M.B. at 11.  Joint Protestants emphasized that the Applicant does this practice intentionally to distinguish its services from its competitors.  Joint Protestants also stated that if Applicant does not charge for transportation from its base to the origination of the move and from the destination back to the Applicant’s headquarters, then failure to levy those charges for transportation to its customer is another violation of Commission regulation.  Id. See also Joint Protestants R.B. at 3.  Joint Protestants implied that these instances of policy which are contrary to Commission regulation by the Applicant are evidence of the Applicant’s propensity to intentionally and frequently operate illegally.  Pursuant to Section 41.14(b) of Title 52 of the Pennsylvania Code, the Application should be denied because the Applicant has shown a propensity not to operate legally.  52 Pa.Code § 41.14(b).

Joint Protestants contended that Applicant’s Initial Brief failed to follow Commission procedure and form of the PUC regulations, 52 Pa.Code §§ 5.501 and 5.502.  Joint Protestants R.B. at 1-2.  Moreover as Joint Protestants state, the undersigned ALJ reiterated the above-mentioned sections for instructions for brief submission, filing and scheduling in Briefing Order dated October 5, 2011.  Joint Protestants argued that the Applicant’s Initial Brief should be disregarded because the Applicant failed to follow the Order of the presiding officer to this proceeding and Commission regulations as demonstrated by the form of the Applicant’s Initial Brief.  Joint Protestants cite, “Lack of compliance with an Administrative Law Judge’s orders presents additional grounds for dismissing a pleading.”  Joint Protestants R.B. at 2, citing, Application of Top’s Movers, LLC, Docket No. A-2010-2177293, Final Order entered December 28, 2011, (“Top’s Movers”) (citations omitted).  

Disposition 
a. Compliance with ALJ’s Orders

Joint Protestants argue that the Applicant’s Initial Brief should be disregarded for failure to comply with Commission regulation and the Briefing Order of the undersigned ALJ.  While I agree that the Applicant’s Initial Brief did not conform to Commission regulation neither in content nor in form, the consequence to dismiss the Application is severe.  It is noted that the Applicant’s briefs did not contain the following:

(1) proposed findings of fact;

(2) proposed conclusions are law;

(3) pagination; that is the pages were not numbered;

(4) references to the record.

See 52 Pa.Code § 5.501.  Furthermore, the case cited, Top’s Movers, as rationale for dismissing this instant Application is not on point.  In Top’s Movers, the case was dismissed for failure of the Applicant to obtain appropriate representation after due, fair and reasonable notice was given to the Applicant to obtain counsel.  I do not find the failure to comply with the Briefing Order dated October 5, 2011, to be equivalent to the actions that caused the dismissal in Top’s Movers.
The failure to obtain counsel when the Applicant is on notice that it must find appropriate legal representation was the culpable conduct in Top’s Movers.  That culpable conduct is by the Applicant, not by the counsel for the Applicant; and thus, the dismissal of the proceeding is the result of the Applicant’s noncompliance.  
In contrast regarding the instant proceeding, the culpable conduct is by the counsel for the Applicant; not by the Applicant.  Any redress to the conduct of Applicant’s counsel should be directed to the counsel, not the Applicant.  To dismiss this Application does harm to the Applicant, which is not culpable for the egregious conduct.  Consequently, although it is agreed that counsel failed to comply with Commission regulations and the Order of the undersigned, I cannot find that dismissal of the Application is warranted.

b. Public Demand or Need
Applicant presented just two witnesses, its owner and its office manager.  Applicant failed to present any past or potential customers to testify to the need for the moving services of household goods in the proposed service territory.  Critical to this Application is the following exchange with the Applicant’s office manager,

Q. 
…Now, your application is not limited to deliveries of under four hours; correct?

A. We’re a moving company.  We’re going to service the client to the best of our ability whether it is a two hour job or whether it is an eight hour job.  If somebody wants to hire us to move their entire household we are there to provide that service no matter what the size job is.  Our reason for applying for this expanded territory is to offer that option of not having the minimums that these other companies have.  
Tr.  54 (emphasis added).  Consequently, the Applicant is differentiating itself from the competition in its charges.  That charge is the actual time spent for the service rendered rather than a minimum charge if the actual time spent is less than a minimum charge (the minimum charge seemed to be two hours).
   However, this differentiation of not charging the customer minimums would be invoked where moves are less than two hours or what was referred to as “small moves.”  Consequently, the testimony narrowed the reason for the application to “small moves.” 



It is problematic that the Applicant failed to produce witnesses to testify for the need of “small moves.”  In Bluebird, the Commission states,
[W]e distinguished the subsection 41.14(a) phrase “useful public purpose” from the subsection 41.14(a) phrase “public demand or need” by declaring that “[w]hile granting the applicant may respond to ‘public demand or need,’ it would not necessarily ‘serve a useful purpose…’  We then explained that a useful public purpose could be shown by evidence establishing that the applicant will be offering the public a different service, greater efficiency, lower rates, satisfaction of future transportation needs, backup service, rectification of the applicant’s authority, or more economical operations through the combination of applicant’s interstate and intrastate authorities.  Additionally, we stated that a useful public purpose could be proven by evidence that shipper competition require an increase in number of carriers available to serve the shippers or by evidence that certain benefits would accrue to the applicant, and concomitantly would pass to the public, if the application were granted.  These nine suggested methods of demonstrating a useful public purpose were collectively referred to … as “alternatives to inadequacy.” 
* 


* 


*
…we have had many opportunities to confront difficulties in construing subsection 41.14(a)… proof of one of the nine “alternatives to inadequacy” for proof of a supporting witness’s actual need for transportation between identified points in Pennsylvania that are within the scope of the applicant’s proposed operating territory [is] unequivocally reject[ed as an] attempted substitution and [the Commission] affirm[s] that, without proof in the record of a public demand/need for an applicant’s proposed service between specified, intrastate points, an application for motor common carrier authority cannot be validly approved pursuant to subsection 1103(a) of the Public Utility Code, and hence cannot be validly approved pursuant to our policy statement at 52 Pa.Code § 41.14.

1990 Pa.PUC LEXIS 50, 21-23; 72 Pa.PUC 262 (citations omitted)(emphasis added).  
In the instant proceeding, the Applicant used the differentiation of rates, be they minimum charges, as a rationale for need or public demand.  Bluebird succinctly identifies such differentiation as an “alternative to inadequacy” and states that it is not a substitute for proof of public demand or need.  Following the precedent set by the Commission in Bluebird, the differentiation of no minimum charges will not be found to support public need.  Furthermore, the record fails to provide more than said “alternative to inadequacy.”  Without anything further to demonstrate a public need for the proposed service by the Applicant, the Application must fail.  Bluebird, 1990 Pa.PUC LEXIS 50, 25; 72 Pa.PUC 262.   



Applicant attempted to justify public demand or need for the proposed service territory for any scale of household goods moves, by differentiating the treatment of “small moves” with the existing carriers.  It is noted that to justify any scale of move, through the use of focusing on specifically “small moves” misses the mark and does not demonstrate the demand or need for any scale of household goods moves, which is the scope of the proposed Application.  
[The Commission’s] reason for promulgating the transportation regulatory policy statement at 52 Pa.Code § 41.14, namely, to eliminate monopolistic protection of existing motor carriers and to promote healthy competition among motor carrier for the purpose of assuring the availability of transportation service commensurate with the demonstrated public demand/need.
Applicant failed to provide supportive evidence in the record of the asserted transportation demand or need.  Applicant simply failed to sustain its burden of proof.   

c. Propensity to Operate Illegally

Joint Protestants alleged the practice or policy of the Applicant to fail to charge more than the estimate when the actual rate was more due to unforeseen circumstances by the customer i.e. traffic, inclement weather, etc., is a violation of the Commission regulations and statute.  Joint Protestants further argue that these actions demonstrate Applicant’s propensity to operate illegally and is reason to deny the Application pursuant to 52 Pa.Code § 41.14(b).  
Because I have found that the Applicant has not sustained it burden of proof for the proposed application on other grounds, this argument is moot.  However, Joint Protestants failed to articulate what Commission regulation or statutes the conduct of the Applicant violates.  
52 Pa.Code §§ 31.123-31.124 state,
§ 31.123. Delivery when charges exceed estimates.

    If actual charges exceed the amount shown in the carrier’s estimate, the carrier, upon request of the shipper or the shipper’s representative, shall relinquish possession of the complete shipment at destination upon payment of the estimated amount plus 10% over the estimate or $25, whichever is greater. The carrier shall defer demand for the remainder of the tariff charges for 15 days following delivery.

§ 31.124. Report of underestimates.

 (a)  A motor common carrier of household goods in use shall file with the Pennsylvania Public Utility Commission, Bureau of Transportation and Safety, Harrisburg, Pennsylvania, 17105-3265, a quarterly report containing instances during the period wherein charges exceeded the estimate by more than 10% with the explanation of the reasons for the variances. The report shall be filed within 30 days after the end of the quarter reported. The carrier shall retain the report for 2 years after the date of filing. 

 (b)  Content. The report must contain the carrier’s name, address and certificate number. The report must also contain the total number of shipments made for the quarter, the total number of reportable underestimates and the reasons for the underestimates.
The above-mentioned sections are relevant to this proceeding as they concern situations where the estimate is less than the actual delivery of household goods.  



There is no specific record evidence that supports the conduct of Applicant violating the above-mentioned Commission regulations.  Joint Protestants provide no dates, times, instances by specific customers, or documents such as bills of lading to support the allegations that Applicant has violated the above-mentioned Commission regulations.


Applicant surmised that the allegation is a violation of 66 Pa.C.S. §§ 1303 and 1304, (“Public Utility Code”) which state,
§ 1303.  Adherence to tariffs.

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in such tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changes, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.     
§ 1304.  Discrimination in rates.

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage. No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service. Unless specifically authorized by the commission, no public utility shall make, demand, or receive any greater rate in the aggregate for the transportation of passengers or property of the same class, or for the transmission of any message or conversation for a shorter than for a longer distance over the same line or route in the same direction, the shorter being included within the longer distance, or any greater rate as a through rate than the aggregate of the intermediate rates. This section does not prohibit the establishment of reasonable zone or group systems, or classifications of rates or, in the case of common carriers, the issuance of excursion, commutation, or other special tickets at special rates, or the granting of nontransferable free passes, or passes at a discount to any officer, employee, or pensioner of such common carrier. No rate charged by a municipality for any public utility service rendered or furnished beyond its corporate limits shall be considered unjustly discriminatory solely by reason of the fact that a different rate is charged for a similar service within its corporate limits. 

The above-mentioned sections to the Public Utility Code are relevant to the proceeding because they concern charging the public in compliance with a filed tariff.

There are no specifics to support that the conduct of the Applicant violates these sections of the Public Utility Code.  Joint Protestants provide no dates, times, instances by specific customers, or documents such as bills of lading to support the allegations that Applicant has violated the above-mentioned Commission regulations.  The Commission in its discretion may choose to investigate the Applicant by its own action or the Joint Protestants can file a formal complaint against the Applicant alleging illegal conduct.  On the facts of this proceeding, the allegation of propensity to operate illegally is not supported with specific evidence.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 1101.

2. Applicant failed to sustain its burden of proof to support its proposed application to expand its existing authority to include transportation of household goods in use in the counties of Lehigh, Schuylkill, Lebanon, Lancaster, Carbon and Montgomery.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) and Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc., 602 A.2d 863 (Pa. 1992).
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the application filed by Bradley A. Kleffel t/a Kleffel’s Moving and Delivery Service (“Applicant” or “Kleffel”) for approval to expand the service territory to transport household goods in use in the counties of Lehigh, Schuylkill, Lebanon, Lancaster, Carbon and Montgomery at Docket No. A-2010-2202568 is denied.

2. That the Secretary’s Bureau mark this matter closed. 
Date:
March 15, 2012



____________________________








Angela T. Jones







Administrative Law Judge
� 	The applicant filed evidence of a fictitious name registered with the Commonwealth of Pennsylvania Department of State as Kleffel’s Moving & Delivery Service, executed by amendment on June 1, 2001.





� 	Mr. Casey declared on the evidentiary record that he was representing LaBuda, however, there was never anything in writing to support this representation.  In this proceeding it is not critical to the dispute that the paperwork was not filed as Mr. Casey is already representing the Joint Protestants.  It is noted, that the record does not have written confirmation from LaBuda that Mr. Casey is the legal representative for this proceeding.  Further, there is no written confirmation of the withdrawal of Mr. Andreuzzi as the representative for LaBuda.  In the future, Mr. Casey should be careful to provide the necessary paperwork to show representation of a Protestant in compliance with Commission regulations.


� 	“Tr.” References the transcript dated August 23, 2011.


� 	It seems that the minimum charge is one hour with another transportation fee that is a minimum of one hour. The transportation fee is a charge to cover the costs of arriving at the origination point and traveling back from the destination point once the move has been completed.
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