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Pennsylvania Public Utility Commission,		:			    
Bureau of Transportation and Safety		:		 
							:
	v.						: 		C-2011-2208331
							:
Yellow Cab Company of Pittsburgh		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On March 15, 2011, the Pennsylvania Public Utility Commission’s (“Commission”) Bureau of Transportation and Safety (“BTS”), now known as the Bureau of Investigation and Enforcement (“BIE”), filed a complaint against Yellow Cab Company of Pittsburgh (“Yellow Cab”) at Docket No. C-2011-2208331, alleging Yellow Cab failed to furnish trip service on demand (“Count One”) and had two log sheet violations (“Count Two”).  BIE requested in its complaint that the Commission impose a civil penalty against Yellow Cab totaling $500.00 for improper service and $100.00 for the two trip log violations.  

On April 7, 2011, counsel for Yellow Cab filed an answer to the complaint, in which Yellow Cab denied failing to furnish trip service on demand but admitted the two log sheet violations.  

On January 30, 2012, the Office of Administrative Law Judge notified the parties an Initial Hearing would be conducted at 10:00 a.m. on Tuesday, March 27, 2012 in the Commission’s hearing room in Pittsburgh, Pennsylvania.  On January 31, 2012, the presiding officer issued a Prehearing Conference Order specifying some procedural matters.  

On March 6, 2012, counsel for BIE filed a Petition to Withdraw Count One of the Complaint and Close the Matter as Satisfied.  BIE served the Petition upon the presiding officer and Yellow Cab, along with a Notice to Plead.  The Petition averred BIE wished to withdraw its complaint (filed at Docket No. C-2011-2208331) as to Count One and mark the entire proceeding as satisfied because Yellow Cab had paid the requested civil penalty as to Count Two.   

Counsel cited to 52 Pa. Code §5.94 as the basis for filing the withdrawal.  On March 7, 2012, counsel averred in an electronic transmission sent to the presiding officer and Yellow Cab that Yellow Cab had no objection to canceling the hearing scheduled for March 27, 2012 or to the withdrawal of Count One.  

FINDINGS OF FACT

		1.	The Commission delegated authority to the Bureau of Transportation and Safety (“BTS”), now the Bureau of Investigation and Enforcement (“BIE”) to initiate prosecutions, such as in the instant case.

		2.	Respondent, Yellow Cab Company of Pittsburgh, has its principal place of business at 1825 Liverpool Street, Pittsburgh, Pennsylvania 15233.  

		3.	The Commission issued a certificate of public convenience to Respondent on August 21, 1946, at Application Docket No. A-00049926, which authorizes Respondent to transport on call or demand as a common carrier by motor vehicle.

		4.	On March 15, 2011, BTS, now BIE, filed a formal complaint against Respondent alleging in paragraph #3 (“Count One”):
“That Respondent, on November 2, 2010, at approximately 0800 hours, 0830 hours, and 0845 hours, received calls for service from a customer at Fairfax Apartments, 4614 5th Avenue, Pittsburgh, PA, for transportation to the Westin Hotel, Pittsburgh, PA.  Although the customer had received confirmation by two text messages from Respondent stating that a cab was on the way (at approximately 0805 hours and 0833 hours), Respondent failed to pick up the customer who was waiting in the lobby for the cab to show.”

		5.	On March 15, 2011, BIE filed a formal complaint against Respondent alleging in paragraph #4 (“Count Two”):

“That, on December 10, 2010, during an investigation into the above customer complaint, Enforcement Officer Gary Double, Jr., a duly authorized officer of this Commission, observed and obtained copies of Respondent’s dispatch records and log sheets for November 2, 2010, of two involved cabs.  Respondent’s dispatch records verified that cab #409 was dispatched at 0816 hours and cab #221 was dispatched at 0845 hours.  Both cab drivers listed the fares as a no show.  The following violations were discovered on the log sheets:

a. Cab #409
1. The start time was 1330 hours, but a trip was listed beginning at 0735 hours and ending at 0840 hours: (dispatch records indicated driver was on duty at 0816 hours).

2. No end time of shift listed.

3. Origins and destination did not list a street name and address or an identifiable landmark.

b. Cab #221
1. No begin time or end time listed for trip.

2. Origins and destinations did not list a street name and address or an identifiable landmark.

		


6.	On April 7, 2011, Respondent filed an answer to the complaint in which Respondent averred:

1. As to Count One, Respondent admitted receiving a call for service but denied failing to provide service.  Respondent averred it dispatched two cabs but alleged there was no customer waiting when either cab driver arrived in the lobby.

2. As to Count Two, Respondent admitted the allegations contained in paragraph 4 of the complaint.

		7.	On March 6, 2012, BIE filed a Petition to Withdraw Count One of the Complaint and Close the Matter as Satisfied (“Petition to Withdraw”) with the Secretary’s Bureau.

		8.	 BIE averred in the Petition to Withdraw that Respondent provided to BIE its cab locater sheets which showed both cabs were in the vicinity of the pick-up location.

		9.	BIE averred in the Petition to Withdraw its belief “the evidence is sufficient to establish that Respondent dispatched two cabs to the customer’s location; that “call outs” were made to the customer’s correct cell phone number; and that these cabs were very near the customer’s location when the “call outs” were made.

		10.	BIE indicated in an electronic mail transmission dated March 7, 2012 that both parties agreed to the resolution proposed, namely, that BIE would file the Petition to Withdraw and the hearing scheduled for March 27, 2012 could be cancelled.

DISCUSSION

	The Commission is empowered and charged with the duty to enforce the requirements of the Public Utility Code.  66 Pa. C.S.A. §501(a).  BIE is the proponent of a rule or order and, therefore, as the party seeking an order from the Commission, BIE bears the burden of proof in this case.  
Provisions at 66 Pa. C.S.A. §332(a) state, “[e]xcept as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”[footnoteRef:1] [1:  	Provisions at 66 Pa. C.S.A. §315(a) do not apply in this proceeding because this matter did not arise upon the motion of the Commission, involve a proposed or existing rate of a public utility, or involve a complaint about a proposed increase in rates.] 


		BIE seeks a withdrawal of its complaint filed March 15, 2011.  BIE acknowledges Yellow Cab admitted the allegations in Count Two and has paid the civil penalty requested by BIE for that Count (i.e., $100.00).  BIE contends, based on its discovery and the information available, that it would not be able to substantiate the claims as stated in its Count One and, therefore, requests the presiding officer grant the Petition to Withdraw as to Count One.   

		Pursuant to 52 Pa. Code §5.94(a), a “party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.”

		BIE has admitted Yellow Cab has sufficient proof to refute the allegation in Count One such that BIE would be unable to substantiate its original allegations if the matter proceeded to a hearing.  In addition, Yellow Cab admitted the allegations as to Count Two in its answer and already has paid the civil penalty requested by BIE for those violations.  Therefore, it appears both parties agree that no dispute remains and to proceed with the hearing scheduled for March 27, 2012 would be a waste of time and energy.  Accordingly, the Petition to Withdraw filed by BIE will be granted.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. §1501 and 52 Pa. Code §29.313(a).
		2.	The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.

		3.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Bureau of Transportation and Safety, now known as the Bureau of Investigation and Enforcement, as the proponent of a Commission Order.

		4.	No litigable matter remains in this proceeding and it is in the public interest to grant the Bureau of Investigation and Enforcement’s Petition to Withdraw Count One of the Complaint and Close the Matter as Satisfied.  52 Pa. Code §5.94(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Petition to Withdraw Count One of the Complaint and Close the Matter as Satisfied filed by the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission, at C-2011-2208331, is granted.  

		2.	That the record at Docket No. C-2011-2208331 shall be marked closed.


Date:  March 21, 2012 		___________________________
								Katrina L. Dunderdale
								Administrative Law Judge


2

