BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dennis Mowrey					:
							:
	v.						:		F-2011-2258471
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


This decision grants the motion to dismiss the complaint of Dennis Mowrey by Duquesne Light Company on the grounds of res judicata.  The merits of the complaint have already been heard and a final decision has been rendered by the Commission in an earlier complaint which made identical claims.

HISTORY OF THE PROCEEDINGS

On August 16, 2011, the Complainant, Dennis Mowrey filed a formal complaint against Duquesne Light Company, claiming that he had received a termination notice and that he was unaware of an agreement that required him to make payments on his past due balance.  Duquesne Light filed an answer to the complaint on August 29, 2011. 

On August 30, 2011, Duquesne Light filed a motion to consolidate this complaint with an earlier complaint filed by the Complainant in August 2010.  Duquesne Light contended that the claims made in the August 2011 Complaint are identical to those raised in the complaint filed in August 2010 at Docket No. F-2010-2196812.  The undersigned presiding administrative law judge had already held a hearing and closed the record on the August 2010 complaint, but had not yet rendered an initial decision.  Accordingly, by order dated October 18, 2011, the motion to consolidate was denied.

This matter was set for hearing by hearing notice dated October 19, 2011, and a prehearing order was sent on October 21, 2011, both of which notified the Complainant that a hearing was scheduled for Wednesday, January 18, 2012.

An initial decision on the August 2010 formal complaint dated October 17, 2011, became final by order of the Commission on December 9, 2011.  That decision denied in part and granted in part the relief requested by the Complainant.  On December 15, 2011, Duquesne Light filed a motion to dismiss this August 2011 complaint on the grounds that the claims raised by the Complainant are identical to those raised in the earlier proceedings.  The Complainant did not file an answer to the motion to dismiss as required by 52 Pa. Code § 5.103(c), and by order dated January 9, 2012 the hearing was cancelled pending my decision on the motion to dismiss.

DISCUSSION

		Duquesne Light’s motion to dismiss on the grounds of the doctrine of res judicata is in the nature of a motion for judgment on the pleadings or a motion for summary judgment.  In either situation the standard is the same:  The motion may be granted if the applicable pleadings, depositions, answers to interrogatories and admissions, etc. demonstrate that there is no genuine issue of material fact in dispute and the moving party is entitled to judgment in its favor as a matter of law.[footnoteRef:1]  [1:   	52 Pa. Code § 5.102(d)(1).] 


[bookmark: _GoBack]		Duquesne Light contends that this complaint should be dismissed because the matters raised have already been fully litigated and decided by a final order of the Commission.  In support of this argument Duquesne Light presents the following exhibits to its motion:  A formal complaint filed by the Complainant on August 31, 2010 and docketed at PUC Docket No. F‑2010-2196812 (Exhibit 1); a second formal complaint filed on June 29, 2011 also docketed at PUC Docket No. F-2010-2196+	+++812 (Exhibit 2); a Final Order of the Commission at Docket No. F-2010-2196812 dated December 9, 2011 (Exhibit 3); a formal complaint filed by the Complainant on August 19, 2011 and docketed at PUC Docket No. F-2011-2258471 (Exhibit 4); and an Initial Decision dated October 17, 2011 by Mary D. Long at Docket No. F-2010-2196812 (Exhibit 5).  According to Duquesne Light these exhibits demonstrate that the matters raised in the Complainant’s August 2011 complaint[footnoteRef:2] are identical to those raised in his August 2010 complaint[footnoteRef:3] as amended by the June 2011 complaint,[footnoteRef:4] and were fully considered and disposed of by the October 2011 Initial Decision[footnoteRef:5] which became final by the Commission’s December 2011 order.[footnoteRef:6]  Therefore, according to Duquesne Light, the doctrine of res judicata bars further consideration of the August 2011 complaint.  After reviewing the complaints at issue, I agree. [2:  	Exhibit 4.
]  [3:  	Exhibit 1.
]  [4:  	Exhibit 2.
]  [5:  	Exhibit 5.
]  [6:  	Exhibit 3.
] 


In order for the doctrine of res judicata to bar a subsequent claim, several factors must be met:

The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.[footnoteRef:7] [7:    	Reynolds v. PPL Electric Utilities Corp., PUC Docket No. C-2011-2255268 (Commission order entered January 5, 2012), slip op. at 4 (citing Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Superior Ct. 1983).
] 



		In addition, Section 316 of the Public Utility Code, further prevents collateral attacks upon Commission orders:

Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.[footnoteRef:8] [8:   	66 Pa. C.S. § 316.
] 



Reviewing the claims made in the August 2011 complaint, it is clear that these claims were fully addressed in the October 2011 Initial Decision that became final in December 2011.

In the Complainant’s first formal complaint filed in August 2010, the Complainant contended that he had been improperly removed from Duquesne Light’s Customer Assistance Program (CAP) in October 2009 and that his CAP balance had not been erased.  As relief, he sought forgiveness of his balance.[footnoteRef:9]  In his June 2011 amendment, he added additional contentions that he had received a shut-off notice on June 14, 2011.  When he contacted the Commission’s Bureau of Consumer Services concerning the termination, he was told of an agreement, but he was unaware of any prior agreements that required him to make payments on his arrearages.  He asked for additional relief in the form of a payment agreement of $50 plus his budget amount.[footnoteRef:10]  [9:   	Exhibit 1.
]  [10:   	Exhibit 2.  Duquesne Light did not object to the addition of these claims to the August 31, 2010 complaint.
] 


The hearing on the August 2010 complaint, as amended, was held on July 26, 2011.  In that hearing evidence was adduced relating to the June 14, 2011 shut-off notice.  The Complainant also testified that he was unaware of any agreement relating to the payment of his arrearages.[footnoteRef:11] [11:   	Initial Decision dated October 17, 2011 (Exhibit 5) at Finding of Fact Nos. 16-22.  See also discussion at slip op. 8-10.] 


On August 19, 2011, the Complainant filed another formal complaint which reiterated claims that he made in the June 2011 amendment to his first complaint.  That is, he noted that he had received a shut off notice in June 2011 and that he was unaware of any agreement related to paying his balance.  As relief, he requested a payment agreement of $50 plus budget and also for his balance to be removed.[footnoteRef:12] [12:   	Exhibit 4.
] 


In short, the claims made in the August 2011 complaint are identical to the issues and relief requested in the August 2010 complaint as amended by the June 2011 complaint.  There is no allegation that the balances, bills, payment requirements or customer service complaints relate to a different balance or a different period of time than that addressed by the record in the July 2011 hearing on the August 2010 complaint.  

Second, each of the claims and requests for relief has been fully addressed by the October Initial Decision which became final by the Commission order entered on December 9, 2011.  Specifically, the Complainant’s claim that his balance should be forgiven was rejected:

It is true, as the Complainant contends, that Duquesne Light’s CAP administrator automatically recertified the Complainant for CAP eligibility in 2006, 2007 and 2008.  Therefore, given the passage of time, it was not unreasonable or inappropriate for the administrator to seek updated income information in order to verify the Complainant’s continued eligibility for the CAP program.  The Complainant’s failure to update his income information was sufficient reason for the administrator to default him from the program.  Accordingly, this portion of the complaint is dismissed.
Nor is the Complainant entitled to forgiveness of his balance.  While he did make payments while he was on the CAP program, a review of his account record shows that there were periods of time between 2005 and 2009 when he failed to make payments.  Therefore he accumulated new arrearages and never made sufficient payments to catch up with the balance.[footnoteRef:13] [13:   	Initial Decision, slip op. at 7-8.
] 



Similarly, his request for a payment agreement was also addressed:

Turning to the Complainant’s request for a payment agreement, Chapter 14 provides that in certain circumstances a customer may be permitted to amortize the amount due on a utility account.  The Commission is authorized to order one payment agreement per customer.  Obviously, the Complainant has a poor payment history because he has made no payments on his account since October 2009.  However, while enrolled on the CAP program, his payment history was at least sufficient to satisfy the CAP administrator and maintain his enrollment in the program.  The Complainant testified that he currently holds a job and earns $2,400 per month.  His roommate does not work, but receives social security disability payments in the amount of $763 per month.  Accordingly, the monthly household income for the account is $3,163.  This places the Complainant between 250% and 300% of the Federal Poverty Level Guidelines.  Section 1405(b)(3) of the Responsible Utility Customer Protection Act, authorizes the Commission to grant the Complainant a repayment term of one year to repay the arrearage on his account.  The Complainant is reminded that in addition to making payments on the arrearage of his account, he is also required to make regular, on-time payments for current electricity service as well.[footnoteRef:14] [14:  	Initial Decision, slip op. at 10 (citations omitted).] 



Therefore, the Complainant has already received a final judgment on the claims concerning his CAP balance, the customer service he received from Duquesne Light related to his default from CAP, and his entitlement to relief in the form of forgiveness and a payment agreement.
 
		The final requirements for the application of the doctrine of res judicata are the identity of the parties to the action and the identity of the quality or capacity of the parties suing or being sued.  Since the complaint involves the same individual complaining about the same utility, these factors have been met as well.

		In conclusion, the August 2011 Complaint filed by Dennis Mowrey should be dismissed because it raises identical issues and claims that have already been discussed and disposed of by the Commission.  Therefore the motion to dismiss of Duquesne Light will be granted.



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this proceeding.

1. The issues raised and claims made in the complaint filed at F-2011-2258471 are identical to those issues and claims made in the complaint filed at F-2010-2196812.

1. The parties to the complaint filed at F-2011-2258471 are identical to the parties to the complaint filed at F-2010-2196812.

1. A final valid judgment has been rendered on the claims made by Dennis Mowrey at F-2010-2196812 which bars litigation of the same claims raised at F-2011-2258471 pursuant to the doctrine of res judicata.


ORDER


THEREFORE, 

IT IS ORDERED:
	
1. That the motion to dismiss filed by Duquesne Light Company seeking dismissal of the complaint filed by Dennis Mowrey at Docket No. F-2011-2258471 is granted.

1. That the formal complaint filed by Dennis Mowrey at Docket No. F-2011-2258471 is dismissed.



3.	That the record in this proceeding be marked closed.


Date:  March 16, 2012				_______________________________
							Mary D. Long
							Administrative Law Judge
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