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HISTORY OF THE PROCEEDING
On July 2, 2010, F. Burton Doerfler (“Complainant”) filed a formal complaint (“complaint”) with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Respondent” or “Duquesne Light”), at Docket No. C-2010-2185975.  Mr. Doerfler alleges in his complaint that there is a reliability, safety and quality problem with his electric service provided by Duquesne Light.  He complains about frequent power outages on Ennerdale Lane and avers that this problem is primarily caused by broken branches and falling trees.  He avers that an outage occurs “almost every week.”  As relief, Mr. Doerfler requests that Duquesne Light clear the right-of-way and remove nearby tall, potentially hazardous trees and branches that could disrupt service, and that Duquesne Light connect the three homes at 106, 108 and 110 Ennerdale Lane to the same grid as 100, 102 and 104 Ennerdale Lane to improve reliability.  On July 30, 2010, Duquesne Light filed its answer averring that Mr. Doerfler experienced five outages between July 2009 and July 6, 2010, including two prolonged outages in June 2010.  Duquesne Light requests that the complaint be dismissed.
On February 2, 2011, a Telephonic Hearing Notice was mailed to Mr. Doerfler and Duquesne Light (“the parties”) scheduling an initial telephonic hearing for March 1, 2011.  A Prehearing Order was issued by the undersigned Administrative Law Judge (“ALJ”) on February 7, 2011.  
The initial telephonic hearing convened as scheduled.  Mr. Doerfler appeared pro se.  Duquesne Light was represented by Krysia Kubiak, Esquire.  Counsel for Duquesne Light orally requested a continuance and Mr. Doerfler consented to the request.  A First Interim Order Granting a Continuance was issued on March 2, 2011.  Counsel for Duquesne Light sent a status report to the undersigned ALJ on April 12, 2011 and requested therein that this matter be continued again for four months until August 12, 2011.  A second status report was received from counsel for Duquesne Light, dated September 26, 2011, wherein counsel advised that the parties would like this matter rescheduled for hearing.      

On November 8, 2011, a second Telephonic Hearing Notice was sent to the parties scheduling a further telephonic hearing for Wednesday, December 7, 2011.  The further hearing convened as scheduled.  Mr. Doerfler appeared pro se and testified on his own behalf.  He did not offer any exhibits.  Duquesne Light was represented by Krysia Kubiak, Esquire.  Duquesne Light presented the testimony of two witnesses, Patrick Conti and James Barry.  Duquesne Light offered three exhibits that were marked and admitted as Exhibit 1, 4 and 5.  No briefs were filed.  The hearing record consists of a 9-page transcript of the initial telephonic hearing on March 1, 2011 and a 66-page transcript of the further telephonic hearing held on December 7, 2011, along with the aforementioned three exhibits.  The hearing record was closed by Interim Order dated January 4, 2012.  
FINDINGS OF FACT

1.
On July 2, 2010, F. Burton Doerfler, Complainant, filed a formal complaint against Duquesne Light alleging that there is a reliability, safety and quality problem with the electric service he receives from Duquesne Light at 108 Ennerdale Lane, Pittsburgh PA 15237.     

2.
As of November 29, 2011, Mr. Doerfler’s residence at 108 Ennerdale Lane experienced three outages in 2011 of greater than two minutes (Ex. 1).   
3.
Mr. Doerfler’s residence at 108 Ennerdale Lane experienced five outages of greater than two minutes in 2010 (Ex. 1).  
4.
As of November 29, 2011, the homes across the street from 108 Ennerdale Lane that have a different electric supply feed than Mr. Doerfler’s residence also experienced three outages in 2011 of greater than two minutes.  Two of the three outages in 2011 were experienced by both Mr. Doerfler’s residence and the homes across the street (Tr. 33).    
5.
Duquesne Light completed vegetation management circuit work maintenance on the tap that feeds Mr. Doerfler’s residence at 108 Ennerdale Lane in late 2010 (Tr. 49, 51).

6.
James Barry is a supervisor with the Vegetation Management Department of Duquesne Light (Tr. 48-49).

7.
Mr. Barry inspected the vegetation management circuit work maintenance that was performed on Circuit 23709 to make sure it had been completed.  Circuit 23709 is the circuit that feeds 108 Ennerdale Lane (Tr. 51-52).
8.
It would be extremely difficult and costly to connect Mr. Doerfler’s residence at 108 Ennerdale Lane to the same supply feed as the homes across Ennerdale Lane from him (Tr. 32).  
DISCUSSION

 Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Mr. Doerfler is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
In his complaint, Mr. Doerfler alleges that there is a reliability, safety and quality problem with his electric service provided by Duquesne Light.  He complains about frequent power outages on Ennerdale Lane and avers that this problem is primarily caused by broken branches and falling trees.  He avers that an outage occurs “almost every week.”  As relief, Mr. Doerfler requests that Duquesne Light clear the right-of-way and remove nearby tall, potentially hazardous trees and branches that could disrupt service, and that Duquesne Light connect the three homes at 106, 108 and 110 Ennerdale Lane to the same grid as 100, 102 and 104 Ennerdale Lane to improve reliability.   

At the further telephonic hearing on December 7, 2011, Mr. Doerfler did not present any evidence to support his contention that connecting his home at 108 Ennerdale Lane to the same supply feed as the homes across the street from him (100, 102 and 104 Ennerdale Lane) would improve reliability.  Duquesne Light presented evidence that vegetation management maintenance work was performed on the circuit that supplies Mr. Doerfler’s home in 2010.  This work was inspected by a supervisor with the Vegetation Management Department of Duquesne Light, Mr. Barry.  Since that work was performed in 2010, the homes across the street from Mr. Doerfler experienced the same number of power outages as Mr. Doerfler in 2011.  Duquesne Light’s witness, Patrick Conti, who is the manager of Duquesne Light’s Operations Center, testified credibly that it would be extremely difficult and very costly to connect 108 Ennerdale to the same supply feed as the homes across the street.  

Mr. Doerfler has failed to meet his burden of proving that the reliability of his electric service would be improved if his home were connected to the same supply feed as the homes across the street.  He has simply failed to demonstrate that such relief is warranted.   

            Mr. Doerfler, as the party seeking affirmative relief from the Commission, bears the burden of proving by substantial evidence that Duquesne Light has in some manner violated the provisions of the Code, this Commission’s regulations or some other law or order that this Commission has authority to enforce.  66 Pa. C.S. §332(a).

The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.  66 Pa. C.S. §§501, 1501.  The Commission may impose civil penalties upon a utility that is found to be in violation of a statute, regulation or order of the Commission.  66 Pa. C.S. §3301.  Section 1501 of the Code provides that utility service shall be reasonably continuous and without unreasonable interruptions or delay.  66 Pa. C.S. §1501.   


The Public Utility Code defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered or performed, any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities… (Emphasis added).

66 Pa. C.S. §102.  

Utility service is not limited to the provision of service and includes “any and all acts” related to that function and includes the maintenance practices of a utility regarding its facilities in a right of way.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Commw. 1990).  


Mr. Doerfler has failed to meet his burden of proving that Duquesne Light has violated 66 Pa. C.S. §1501 or any other section of the Code.  He has also failed to demonstrate that Duquesne Light has violated any Commission regulations or orders.  Duquesne Light completed vegetation management work on the circuit that feeds Mr. Doerfler’s home in 2010.  After this work was completed, Mr. Doerfler experienced three outages exceeding two minutes in duration between January 1, 2011 and November 29, 2011.  The undersigned concludes, based upon the record evidence, that the electric service provided by Duquesne Light to Mr. Doerfler’s home at 108 Ennerdale Lane has been reasonably continuous and without unreasonable interruptions or delay.  Accordingly, Mr. Doerfler’s complaint will be dismissed in the ordering paragraphs to follow for failure to meet the burden of proof.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
Complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainant failed to satisfy his burden of proving that Respondent violated the Public Utility Code, Commission regulations or any order of the Commission.  
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the complaint filed by F. Burton Doerfler against Duquesne Light Company at Docket No. C-2010-2185975 is dismissed for failure to satisfy the burden of proof.  
2.
That the Docket in this proceeding, Docket No. C-2010-2185975, be marked closed.
Date:  March 27, 2012 

________________________







Mark A. Hoyer






Administrative Law Judge
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