BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gary L. Gaskins					:
							:
	v.						:		C‑2010-2195549
							:
Verizon Pennsylvania Inc.				:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 23, 2010, Gary L. Gaskins (“Complainant” or “Gaskins”) filed a formal complaint alleging a persistent telephone service problem involving an invaded telephone line and a billing dispute with Verizon Pennsylvania Inc. (“Respondent” or “Verizon”).  Complainant requested the Public Utility Commission (“Commission”) order Verizon to bill him appropriately and fix the service problem.  

Verizon answered the complaint on October 1, 2010.  Verizon asserts it billed Gaskins correctly and there are no service issues with his telephone line.  Verizon moved to dismiss Complainant’s formal complaint.

		On January 4, 2011, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on Thursday, February 17, 2011, at 10:00 a.m. before Administrative Law Judge (“ALJ”) Cynthia W. Fordham.  On January 24, 2011, ALJ Fordham issued a Prehearing Order.  

		On February 17, 2011, ALJ Fordham prepared to conduct the initial hearing but Complainant was mis-directed to an area in the building where another agency conducted hearings.  By the time the error was discovered, Respondent and its witness had already left the building.  Therefore, on April 5, 2011, ALJ Fordham issued a Prehearing Order which scheduled the matter for a hearing on Monday, April 18, 2011 at 10:00 a.m. in the Commission’s hearing room at 801 Market Street, Philadelphia, Pennsylvania.  

ALJ Fordham convened the initial hearing as scheduled on April 18, 2011.  Gaskins (“Complainant”) appeared pro se and testified on his own behalf.  Respondent was represented by Steven K. Haas, Esquire.  Attorney Haas presented the testimony of one witness, and offered three exhibits, marked Verizon PA Exhibits 1 through 3, which exhibits were admitted into evidence on April 18, 2011.  The transcript of the hearing contains thirty-three (33) pages and was received by the presiding officer on May 4, 2011.  

On February 7, 2012, the Office of Administrative Law Judge issued a Judge Change Notice authorizing Administrative Law Judge Katrina L. Dunderdale to issue a decision in this matter.  On February 21, 2012, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Gary L. Gaskins, lives at 2122 Sigel Street, Philadelphia, Pennsylvania, 16415.  (Tr. 6).

2.	Complainant receives basic residential telephone service at his residence from Respondent, Verizon Pennsylvania Inc., through Lifeline.  Complainant does not have long distance service on his telephone.  (Tr. 7, 10).

3.	 In June 2009, Complainant and Verizon entered into an agreement where Complainant would pay $8.87 each month to Verizon for telephone services and $5.99 each month for wire maintenance.  His total monthly bill at that time was $22.05 per month with applicable taxes, fees and surcharges added.  (Tr. 6‑7, 11, 20-21; Verizon PA Exhibit 1).  

4.	In 2007, Complainant was certified to receive a Lifeline 100 credit.  Verizon removed Complainant from Lifeline 100 in August 2008.  (Tr. 22-26; Verizon PA Exhibit 2).

5.	There are two Lifeline plans:  Lifeline 100 and Lifeline 135.  Lifeline 100 is for those individuals whose income is equal to or below the government poverty level.  Lifeline 135 are for those individuals whose income is equal to or below 135% of the poverty level.  (Tr. 23).

6.	In March 2011, the Lifeline 100 credit totaled $11.55 monthly while the Lifeline 135 credit was $7.55 monthly.  (Tr. 23).

7.	In August 2008, Verizon billed Complainant $30.57 and then varying amounts each month.  (Tr. 26; Verizon PA Exhibit 2).

8.	In May 2009, Verizon terminated services to Complainant for non-payment and re-established service on June 24, 2009, at which time Verizon certified Complainant as eligible for Lifeline 135.  (Tr. 26; Verizon PA Exhibit 1).

9.	Starting in July 2009, Complainant began hearing other people talking on his telephone line and complained to Respondent.  Respondent sent repair personnel three times (in 2009, 2010 and 2011) who found crossed wires and allegedly repaired the crossed wires.  (Tr. 7-9).

	10.	After each repair, Complainant continued to experience problems with hearing other people talking on his telephone line and clicking noises.  (Tr. 7-9).

	11.	At the hearing, Verizon offered to charge Complainant $16.40 per month for basic service but would not provide coverage for wire maintenance costs.  (Tr. 10, 22).

	12.	In 2010, Verizon started charging Complainant $123.00 each month for his telephone service.  (Tr. 10-11).

	13.	Verizon denies Complainant called to complain about service issues in 2010, however, Verizon sent out a technician to Complainant’s residence on February 24, 2011.  (Tr. 14‑15).

[bookmark: _GoBack]		14. 	 Verizon provides Complainant with unlimited local calling in Philadelphia only and will charge over the basic charge if Complainant calls a telephone number which is more than eighteen miles from a center point in downtown Philadelphia.  (Tr. 16-17).
	
	15.	After Complainant filed his formal complaint, Verizon credited his account $79.47 for past due charges listed on the current account.  (Tr. 18).

	16.	In addition to crediting his account for $79.47, Verizon also credited $105.22 to Complainant’s account as “adjustment to final bill account”, which brought the balance up to date.  (Tr. 18-19; Verizon PA Exhibit 2).
	
	17.	Verizon alleged it credited $184.69 to Complainant’s account ($79.47 plus $105.22) in order to “accommodate him [Complainant] so that way, there could be a clean slate for today [April 11, 2011].  That if there weren’t anything going, everything is settled.”  (Tr. 19).

	18.	  At the time of the hearing, Verizon offered to charge Complainant “$16 to $17 each month with the calling plan that he has and the Lifeline credit that he is certified for,” which includes unlimited local calling, a dial tone charge, 911 access fee, and various governmental fees.  (Tr. 19).  

	19.	On August 23, 2010, Complainant filed a formal complaint with the Commission.

DISCUSSION

		Gaskins challenges the reasonableness of the telephone service Verizon provides him and contends he was overcharged.  For the reasons that follow, his complaint possesses merit.

A.	The Legal Standard

		Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation of any law, which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.  Section 1501 of the Public Utility Code (“Code”) imposes upon every public utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  66 Pa. C.S. §1501.  This service must be “reasonably continuous and without unreasonable interruptions or delay.”  Id.  The same provision of the Code requires a public utility to “...make all such repairs, changes...and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”

		The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.  The term “facilities” refers to “all the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with the business of any public utility.”  Id.

		Whenever the Commission, after reasonable notice and hearing upon complaint, finds the service or facilities of a public utility are unreasonable, unsafe, inadequate, insufficient, or otherwise in violation of the Code, the Commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.  66 Pa. C.S. §1505(a).

		By asserting Verizon fails to provide him with residential telephone service free of the problems described, Complainant implicitly alleges Verizon offers him inadequate or unreasonable service in violation of the Code.  66 Pa. C.S. §1501.  As the proponent of this allegation seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

B.	The Burden of Proof

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.[footnoteRef:1]  The term “preponderance of the evidence” means one party must present evidence which is more convincing by even the smallest amount than the evidence presented by the other party.[footnoteRef:2]  Accordingly, one must review the record in this case to determine whether Complainant satisfied his burden of proof.  If the review indicates Complainant satisfied the burden, one must then determine whether Respondent submitted evidence of “co-equal” value or weight to refute Complainant’s evidence.  If Respondent has, Complainant has not satisfied the burden of proof, unless Complainant, as the party bearing the burden of proof, presents additional evidence.[footnoteRef:3]   [1:  	See Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).
]  [2:  	Id.
]  [3:  	See Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).
] 


		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.[footnoteRef:4]  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:5]  Complainant must show the utility is responsible or accountable for the problem described in the complaint, in order to establish a sufficient case against a utility and satisfy the burden of proof.[footnoteRef:6]   [4:  	See, Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  
]  [5:  	See Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  
]  [6:  	Feinstein, supra.] 


C.	Overcharge Complaint

		Gaskins avers Verizon entered into an agreement with him, with assistance through the Lifeline program, to charge Complainant only $12.50 monthly for basic residential telephone service, including a wire maintenance plan.  Gaskins contends Verizon started over-charging him for telephone services in 2010.  Complainant asks the Commission to require Verizon to charge him the agreed-upon rate, which rate should include the telephone wire maintenance plan.   

		Verizon denies it entered into a payment agreement with Complainant to charge Complainant only $12.50 each month for basic residential telephone services and a wire maintenance plan.  Verizon insists it has charged Complainant varying amounts since 2007 because Complainant qualified sometimes for Lifeline 100 credits, or Lifeline 135 credits, or didn’t qualify for any credits.  Verizon admits Complainant’s payments initially included paying for a wire maintenance plan but insists Complainant no longer qualifies for a wire maintenance plan because he only receives basic services.  

		The evidence presented clearly shows Complainant agreed in June 2009 to pay $8.87 each month to Verizon for telephone services with $5.99 added each month for wire maintenance and, with applicable fees and taxes added, his total monthly bill at that time was $22.05 per month.

		Unfortunately, Verizon chose not to submit evidence of what it billed Complainant and how it determined the amounts due and payable from Complainant each month from June 2009 to March 2011.  Verizon did not present copies of its own computer screens, or printouts of Complainant’s account summary.  What Verizon submitted, in Verizon PA Exhibit #2, was a typed listing with only four columns:  Bill Date, Current Charges, Lifeline Credit, and Payment.  The “account billing and payment summary” did not show any of the following data:
a. The bill due date; 

b. Indicate if “current charges” are the total amount billed or a portion of the charges incurred prior to fees and surcharges;

c. Indicate the amount of taxes or fees due monthly; 

d. The total amount billed monthly; 

e. The date Complainant’s payments were received; or 

f. The remaining balance.  

In addition, Verizon did not submit any documentation or correspondence which listed what Complainant’s charges would be at any time from 2007 (when initiating service with Complainant through Lifeline) to 2011.  Verizon also did not provide any documentation concerning when or how it communicated rate information to Complainant (or other ratepayers) about the “tiered” pricing structure that permits Verizon to charge more money (over the basic charges) for calls made outside the city limits of Philadelphia but within the “metropolitan” area.  All of this information was or should have been in Verizon’s possession and would have bolstered Verizon’s response to the original complaint that Mr. Gaskins was overcharged.  Without that information, it is impossible to determine whether Verizon correctly billed Complainant for residential telephone service.  
Verizon’s failure to provide information available to it and within its possession and control permits an adverse inference that the material, if presented, would have supported and/or proven Complainant’s allegations.[footnoteRef:7]  Therefore, the credible evidence with the greatest weight is Verizon’s testimony Complainant would pay $8.87 each month to Verizon for telephone services and $5.99 each month for wire maintenance in June 2009.  No credible evidence was presented by Verizon concerning how Complainant’s payment arrangements changed since June 2009.  Therefore, Verizon must re-compute the charges incurred by Complainant from June 2009 to March 2011 and charge him the sum of $22.05 each month (including applicable fees, taxes and surcharges) for the telephone service.   [7:  	See Tremaine v. H.K. Mulford Company, 317 Pa. 97, 176 A. 212 (1935); Kovach v. Solomon, 1999 Pa. Super. 109, 732 A.2d 1 (1999); and Duquesne Light Company v. Woodland Hills School District, 700 A.2d 1038 (Pa. Commw. 1997).
] 


This re-computation must state with specificity:

a. Complainant’s monthly charges for basic service; 

b. When Lifeline 100 was applied and how it reduced his monthly payment;

c. When Lifeline 135 was applied and how it reduced his monthly payment; 

d. When no Lifeline assistance was applied to his account;

e. The taxes, surcharges and fees added each month to the basic service costs; 

f. The total amount charged for each month;

g. The due date for each month’s billing cycle;

h. The dates Verizon received Complainant’s payments;

i. The amount of Complainant’s payment;

j. The amount, if applicable, of late payment charges applied to Complainant’s account; and

k. The balance due as of March 31, 2011.
In addition, Verizon’s explanation of charges should show the two adjustments it made on March 7, 2011, which amounted to $79.47 and $105.22, respectively.  Therefore, Complainant’s complaint will be sustained to the extent Verizon must charge him the agreed-upon rate of $22.05 from June 2009 through March 2011.

D.	Customer Service Complaint

		Gaskins contends he can hear other telephone conversations on his line and Verizon has not repaired the problem.  Complainant cannot use his telephone line without interference because he hears other conversations and “clicking” noises on the line at times.  Complainant contends he complained to Verizon multiple times and Verizon sent repairmen to fix the problem on three occasions.  At each inspection, the field technician said there was a crossed wire.  The repaired line would be okay for a while after the field technician investigated the problems but then would return.

Section 63.56(a) of the Commission’s regulations, 52 Pa. Code §63.56(a), states a public telephone utility must “utilize measuring devices, methods and practices generally recognized and accepted by the communications industry to obtain or to allow the calculation of the service objectives” detailed in the Commission’s telephone service regulations.  On the subject of transmission requirements and standards, 52 Pa. Code §63.63 provides:

(a)	A public utility shall furnish, operate and maintain facilities adequate to provide acceptable transmission of communications.  Transmission shall be at adequate volume levels and free of excessive distortion, noise and cross-talk.

(b)	The transmission standards shall be based upon the use of telephone sets connected to a 48-Volt dial central office, measured at a frequency of 1000 Hertz (Hz).

(c)	A telephone line terminating at a customer’s premises shall have a loop resistance not exceeding the operating design of the associated central office equipment.



(d)	Overall transmission loss on a customer loop shall not exceed 15 decibels.

(Emphasis added).

		Complainant credibly testified he often heard other telephone conversations periodically on his telephone line and he called Verizon to request a service call.  Complainant’s testimony was also credible that Verizon visited his home on three occasions and inspected the equipment.  Each time, Verizon’s technician indicated to Complainant the technician found crossed wires and each time a repair was made.  However, while the problem would go away initially, eventually Complainant experienced the same problems.  

Verizon’s testimony concerning the service issue in Complainant’s formal complaint is nonsensical.  Verizon asserts Complainant never contacted them to complain about noises or voices on the telephone line.  Verizon insists it never got a call from Complainant complaining about his service issues but Verizon decided to visit the residence anyway in February 2011 to inspect the facilities.  There does not appear to have been a real attempt by Verizon to investigate the problem or take seriously Complainant’s stated concerns inside his residence or outside his residence back to Respondent’s central office.  

Complainant credibly testified and met the burden of proving the service he experienced did not comport with the Commission’s regulation requiring the provision of acceptable transmission of communications that are free of excessive distortion, noise and cross-talk.  Thus, Verizon did not provide Complainant with reasonable and adequate telephone service.[footnoteRef:8]  For this reason, Complainant’s complaint will be sustained.  Verizon must fully investigate the cause of Complainant’s problems, including investigating the condition of Verizon’s facilities from the central office and Complainant’s Network Interface Device (NID), and the condition of the wiring inside Complainant’s residence.  Verizon is directed to provide Complainant with transmission that shall be at “adequate volume levels and free of excessive distortion, noise and cross-talk.”[footnoteRef:9]  [8:  	66 Pa. C.S. §1501.  ]  [9: 
 	See 62 Pa. Code §63.63(a).] 

E.	Wire Maintenance Complaint

		Complainant contended his payment arrangement with Verizon included a wire maintenance plan wherein Verizon would cover the cost of repairing any defects or service problems which might develop with the telephone wiring on the inside of Complainant’s residence.  Verizon acknowledged its original payment plan with Complainant did, in fact, include a wire maintenance plan but that the wire maintenance plan no longer was available to Complainant because Complainant only receives basic service.  Verizon did not provide proof of when or why this Complainant no longer qualified for a wire maintenance plan.  Therefore, Complainant’s credible testimony that he paid for the plan carries more weight than the evidence provided by Verizon that he no longer qualified.

		Verizon did prove that, as of March 2011, Complainant no longer qualified for the wire maintenance plan on the billing plan to which Complainant subscribed at that date.  Verizon needs to provide additional information to Complainant about when or how he can receive the wire maintenance plan, if still available, but Complainant ceased to receive that service as of the month when the administrative hearing took place (March 2011).  

Accordingly, Complainant’s complaint is sustained in part in that Complainant’s monthly payments included covering the costs of wire maintenance from June 2009 through March 2011.  Since Verizon admits investigating the equipment in February 2011, this current service issue (referenced above) shall be covered under the wire maintenance plan because Verizon did not provide any documentation showing when Complainant ceased to qualify for the maintenance plan.  Within forty-five (45) days of the date of the Commission’s Order in this matter, Verizon shall provide to Complainant in writing an explanation of when and why his wire maintenance plan was discontinued, and what Complainant must do in order to purchase that service, if he so wishes.  



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in this decision.  See, 66 Pa. C.S. §§701, et seq.

2. Complainant met his burden of proving Respondent provided him with unreasonable and inadequate telephone service in how Respondent charged him for service from June 2009 through March 2011.  See, 66 Pa. C.S.A. §1501 and 52 Pa. Code §63.63.

3.	Respondent must provide clear explanations of how Respondent determined the amounts charged to Complainant’s account from June 2009 through March 2011.

4.	Complainant met his burden of proving Respondent provided him with unreasonable and inadequate telephone service in how Respondent responded to Complainant’s allegation of a service issue from June 2009 to March 2011.  See, 66 Pa. C.S.A. §1501 and 52 Pa. Code §63.63.

		5.	Complainant did not meet his burden of proving that he is entitled to receive the same low rate of residential telephone service after March 2011, and is not entitled to obtain any relief from this Commission concerning the amounts he will be billed by Respondent going forward.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Gary L. Gaskins v. Verizon Pennsylvania Inc., docketed with the Pennsylvania Public Utility Commission at Docket No. C-2010-2195549 is hereby granted in part and denied in part.  To the extent the complaint raises an issue of the Respondent refusing to investigate and repair Complainant’s residential service line and failing to provide Complainant with a clear listing of all charges each month from June 2009 through March 2011, the complaint is hereby granted.  In all other respects, the complaint is hereby denied.

2.	That Respondent is hereby directed within forty-five (45) days of entry of the Commission’s Order issued in this case to inspect its facilities between the central office and Complainant’s Network Interface Device (NID), complete whatever corrective action may be necessary to provide Complainant with a level of reasonable and adequate telephone service that is free of dropped excessive distortion and noise, and send a report within forty-five (45) days to the Commission’s Bureau of Consumer Services.

3. That Respondent is hereby directed within forty-five (45) days of entry of the Commission’s Order issued in this case to send a detailed billing statement to Complainant, which statement shall include the following information: 

a. Complainant’s monthly charges for basic service from June 2009 through March 2011; 

b. When Lifeline 100 was applied and how it reduced his monthly payment;

c. When Lifeline 135 was applied and how it reduced his monthly payment; 

d. When no Lifeline assistance was applied to his account;

e. The taxes, surcharges and fees added each month to the basic service costs; 

f. The total amount charged for each month;

g. The due date for each month’s billing cycle;

h. The dates Verizon received Complainant’s payments;

i. The amount of Complainant’s payment;
j. The amount, if applicable, of late payment charges applied to Complainant’s account; and

k. The balance due as of March 31, 2011.

4.	That the Bureau of Consumer Services should receive a copy of the Commission’s Order in this matter.


Date:  March 19, 2012										
								Katrina L. Dunderdale
								Administrative Law Judge
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