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DISCLOSURE REGARDING FORWARD-LOOKING STATEMENTS  

This Annual Report on Form 10-K and the documents incorporated into this Annual Report on Form 10-K by reference contain forward-looking 
statements. These forward-looking statements include statements with respect to our financial condition, results of operations and business. The 
words “assumes,” “believes,” “expects,” “budgets,” “may,” “will,” “should,” “projects,” “contemplates,” “anticipates,” “forecasts,” “intends” or 
similar terminology identify forward-looking statements. These forward-looking statements reflect our current expectations regarding future 
events, results or outcomes. These expectations may not be realized. Some of these expectations may be based upon assumptions or judgments 
that prove to be incorrect. In addition, our business and operations involve numerous risks and uncertainties, many of which are beyond our 
control, which could result in our expectations not being realized, cause actual results to differ materially from our forward-looking statements 
and/or otherwise materially affect our financial condition, results of operations and cash flows. Please see the section below entitled “Risk 
Factors” for a discussion of examples of risks, uncertainties and events that may cause our actual results to differ materially from the 
expectations we describe in our forward-looking statements. You should carefully review the risks described herein and in other documents we 
file from time to time with the Securities and Exchange Commission, including Quarterly Reports on Form 10-Q to be filed in 2012. We caution 
readers not to place undue reliance on any forward-looking statements, which only speak as of the date hereof. Except as provided by law, we 
undertake no obligation to update any forward-looking statement based on changing circumstances or otherwise.  

Part I  

Business Overview  

We are a leading provider of intelligent energy management, or IEM, solutions that empower utilities, commercial and industrial customers, and 
residential consumers to use energy in a more effective and efficient manner. IEM solutions build upon demand response, enabling two-way 
communication between providers and consumers, giving all customer classes the insight and control needed to optimize energy usage and meet 
peak demand. Beyond reducing the energy load, this approach reduces cost for the utility or grid operator, integrates other systems and allows 
for the informed decision-making that will power the smart grid.  

We provide our IEM solutions through our two reportable segments: the Residential Business segment and the Commercial & Industrial, or C&I, 
Business segment. The Residential Business segment sells IEM solutions to utility customers for use in programs with residential and small 
commercial end-use participants. These solutions include hardware, our IntelliSOURCE software and services, such as installation, participant 
marketing and program management. If the utility customer elects to own the IEM system, we refer to the program as a turnkey program. If we 
provide capacity through fully-outsourced programs, in which we typically own the underlying system, we refer to the program as a Virtual 
Peaking Capacity, or VPC, program. Our VPC programs are pay-for-performance in that we are only paid for capacity that we provide as 
determined by a measurement and verification process with our customers. The C&I Business segment provides IEM solutions to utilities and 
independent system operators that are managing programs or auctions for large C&I consumers. These IEM solutions are delivered through the 
management of C&I megawatts in open markets and VPC programs as well as through the completion of energy efficiency projects.  

The Comverge Solution  

Our IEM solutions enable our electric utility industry customers and open market operators to address issues they confront on a daily basis, such 
as rising demand, decreasing supply, fluctuating commodity prices, reducing greenhouse gases and emerging government or regulatory mandates 
to use energy efficiency solutions to address these issues. Our IEM solutions yield the benefits described below to our commercial and industrial 
customers, residential customers, electric utility industry customers and open market operators.  

Improve the Developing Smart Grid through Advanced, Multi-functioning Solution Sets. We offer our customers IEM solutions to match their 
needs for improving and advancing a smarter electrical grid. Our state-of-the-art IntelliSOURCE software system provides demand management 
functionality, enabling control of various end-use devices and systems, integration into the utility customer’s back office operational systems, 
and inter-operability with Advanced Metering Infrastructure (“AMI”). In conjunction with our software, our solution set includes multiple 
service offerings, including engineering and energy audits, project management, installation, customer acquisition marketing, and measurement 
and verification. These services allow our utility customers to tailor their programs to achieve better marketing penetration rates, lower 
installation costs, and real time verification of the functionality of their system. Our hardware products complete our solution set by offering 
technologically advanced functionality for various residential and C&I demand management devices. Through providing solutions to our  
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customers’ issues, we are able to offer our own individual products and services, or integrate other companies’ products into our solutions, 
ultimately improving the developing smart grid.  

Provide an Alternative to Building Expensive New Plants and Associated Transmission and Distribution Infrastructure. We have the ability to 
reduce our utility and grid operator customers’ capital expenditures and costs for electric transmission and distribution. Our solutions can be 
directly substituted for new power generation facilities that would otherwise be built to satisfy either peak periods of electricity demand or the 
expected increase in base load demand. Our IEM systems require significantly lower short-term capital expenditures than a natural gas-fired 
power plant, and our pay-for-performance capacity solutions often require little to no capital expenditures on the part of electric utilities. By 
avoiding the build-out of new generation, utilities can also avoid building the incremental new transmission and distribution assets needed to 
bring power from the location where it is generated to where it is consumed, thereby further reducing required capital expenditures.  

Improve System Reliability and Operational Flexibility. Our IEM solutions enhance the reliability of the electric grid by providing the ability to 
reduce power consumption in specific distribution areas during times of peak energy demand and emergency conditions, thereby relieving strain 
on the aging grid infrastructure. With our IEM solutions, our customers gain the benefit of more reliable infrastructure and lower operating costs 
associated with fewer emergency maintenance and customer care issues. In addition to improving system reliability, our targeted approach 
focuses on specific distribution areas allowing for a more targeted approach to using and reducing energy in highly constrained areas. For 
example, once deployed, our VPC programs become operational, or ramp up, more rapidly than natural gas-fired power plants. Our VPC 
programs typically require less than five minutes to provide demand reduction. In addition, our technology enables devices to be controlled both 
individually and in clusters, thereby allowing those devices to be operated at the time and location (such as at a substation, circuit or feeder) 
required to manage localized constraints or emergency conditions.  

Save Costs for Electricity Consumers. Certain of our IEM solutions enable residential, commercial and industrial consumers to receive time-of-
use electricity price signals, thereby allowing them to match electricity use with the costs to purchase such electricity. Consumers who deploy 
our solutions can realize cost savings on their electric bills by using less energy, particularly during peak periods when prices are the highest, or 
shifting their usage to times when electricity is less expensive.  

Conserve and Create a Positive Environmental Impact. Our IEM solutions allow electric utilities to reduce both peak and permanent load. Our 
demand management programs provide electric utilities with similar functionality to the peaking capacity typically provided by natural gas-fired 
power plants while also providing clean alternative energy. By reducing electricity demand during peak times, our demand management 
programs have the potential to displace older, inefficient peaking power plants and can reduce the operating time of intermediate plants. By 
substituting our programs for new natural gas-fired power generation facilities, utilities are able to conserve electricity and reduce greenhouse 
gases and pollutants.  

Enable Electric Utilities to Meet Regulatory Mandates. Federal and state legislation over the past five years have served to stimulate the 
developing smart grid and has mandated that the Federal Energy Regulatory Commission and the Department of Energy provide detailed 
assessments and recommendations for demand response initiatives. We work closely with federal and state regulators and electric utilities to 
formulate and coordinate effective demand response solutions in light of these regulatory developments and mandates. Advanced technologies 
for demand response, energy efficiency, smart metering, and distributed generation, including digital information capabilities to implement these 
technologies, is being driven through regulatory and legislative efforts. This includes a smart grid policy using a national task-force, 
modernization through deployment of “smart” technologies, a new communications and an inter-operability framework, research and 
development, and removal of the barriers to smart grid roll-out. Federal grants and matching funds are being deployed to help spur smart grid 
investments.  

The Comverge Strategy  

We intend to continue to grow and expand our position in the clean energy sector by pursuing the strategic objectives described below.  

Increase Market Penetration. We intend to further penetrate the clean energy sector by:  

 

 

 
 

•  identifying the needs of and providing additional IEM solutions to new and existing customers; 

•  securing additional long-term contracts as a growing proportion of our revenues; 

•  effectively matching product innovations with the future needs of our customers, including AMI rollouts designed to migrate North 
America to a smart electricity grid; and  

•  expanding the scope of our commercial and industrial demand response offerings, conservation, energy efficiency solutions and other 
clean energy alternatives, including international opportunities.  
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Expand the Market for our IEM Solutions. We intend to continue demonstrating the effectiveness of our capacity programs in order to secure 
additional long-term contracts with existing and future customers by:  

Continue to be an Innovative Leader in our Markets. From 2001 to 2011, we invested approximately $26.0 million in research and development 
alone. We intend to continue such research and development, in addition to capturing operational and technical knowledge gained from the smart 
grid offerings. This will enable us to develop new and innovative solutions to better serve our existing electric utility customer base, large C&I 
customers, and to appeal to new customers. We believe that this continued investment strategy will allow us to realize new revenue opportunities 
and decrease our operating costs, thereby enabling us to remain competitive and to maintain our market position.  

Pursue Targeted Strategic Opportunities. We intend to pursue strategic relationships and opportunities to strengthen our competitive position in 
the clean energy sector through domestic and international opportunities. This sector is comprised of a number of companies with niche offerings 
or customer relationships, which provide attractive opportunities, whether through acquisition, partnering, or joint alliances.  

Segments  

As of December 31, 2011, we reported our results of operations in two reportable segments: our Residential Business segment and our 
Commercial & Industrial Business segment. In prior periods, we reported the results of operations in three segments: the Utility Products & 
Services segment, the Residential Business segment and the C&I Business segment. Beginning for the year ended December 31, 2010, the 
former Utility Products & Services segment is presented as part of the Residential Business segment. The results of our energy efficiency 
programs were previously reported in the Residential Business segment. Beginning for the year ended December 31, 2010, the energy efficiency 
programs are reported as part of the C&I Business segment. Accordingly, the results of operations have been reclassified for the year ended 
December 31, 2009 to conform to the presentation for the years ended December 31, 2011 and 2010. We believe that this reporting structure 
more accurately represents the broader customer markets that we serve: residential and commercial and industrial.  

See “Item 8. Financial Statements and Supplementary Data, Note 15” for our presentation of results of operations for the last three fiscal years 
by reportable segment.  

Residential Business  

Our Residential Business segment offers IEM solutions that address demands for residential and small commercial end-use participants. These 
solutions include intelligent hardware, our IntelliSOURCE software and services, such as installation, marketing and program management. Our 
suite of intelligent hardware includes a broad range of products from basic one-way load control switches to technologically sophisticated smart 
thermostats and in-home displays that encompass the entire range of the smart grid market. Our products are designed to communicate on 
multiple communication modes, including wireless internet, VHF paging, telephone, broadband cable, cellular and radio frequency 
communication. We provide the hardware that is installed at a utility consumer's location on high-energy consumption equipment, such as 
central air conditioning. Our software applications send wireless messages to manage and control our hardware. Upon receiving the messages, 
our hardware, in turn, provides more intelligent operation of the equipment, thereby making electric capacity available to the utility. The 
information delivered from the IEM solutions can then be used by the utility to better manage electricity consumption, analyze usage trends and 
anticipate energy constraints.  

Our IntelliSOURCE provides a consistent infrastructure for command and control, while creating a critical, two-way, real-time communication 
link to residential customers. Not only does IntelliSOURCE support direct load, price responsive, and dynamic pricing controls, but it also 
flexibly accommodates next-generation upgrades such as variable pricing, renewable energy management, and electric vehicle charging. Key 
features of IntelliSOURCE include:  
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•  marketing to and educating existing and prospective customers, consumer advocates, consultants and industry experts about the benefits 
of IEM solutions;  

•  working with utilities, state regulators and local, state and federal governmental agencies to explain the benefits of IEM solutions and 
obtain rate treatment similar to supply-side resources, such that electric utilities are allowed to earn a rate of return on the capital 
invested in demand response resources; and  

•  expanding our current product strategic alliances and identifying new strategic relationships. 

•  Communication – Expands the back office infrastructure to allow for deployments, while supporting interfaces for third-party systems, 

•  Command and control – Handles grouping and addressing structures; algorithms and control operations; device management and 
configuration; and event generation and control,  

•  Data management – Performs data collection including validation and verification, and 

•  Knowledge applications – Enables analysis and evaluation of the performance of the customer's demand response 
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program.  

Depending on customer needs, the Residential Business segment sells product and software offerings, VPC programs and turnkey programs. In 
some instances, we sell the customer product and software and the customer elects to perform the services, such as installation and marketing, to 
complete its IEM network. In other instances, as in our VPC and turnkey programs, we provide the product and software as well as perform full 
program services including installation and customer acquisition marketing. If we provide full outsourced, pay-for-performance capacity through 
the IEM network, we refer to the program as a VPC program, in which we typically own the assets of the system. Our VPC programs are pay-
for-performance in that we are only paid for capacity that we provide as determined by a measurement and verification process with our 
customers, as described below. If the customer elects to own the IEM network or we are paid for the services, as opposed to being paid for 
reduced capacity or energy, we refer to the program as a turnkey program.  

Peak load demand, defined as the maximum capacity of electricity required over a specified time, is dynamic in nature and places the greatest 
stress on the grid system due to both the elevated levels and fluctuating duration of demand. Our VPC and turnkey offerings compete in the peak 
capacity markets and provide a solution to alleviate stress on the electric grid by aggregating and coordinating the demands of load consuming 
equipment.  

Virtual Peaking Capacity (VPC) Programs  

The structure of our VPC programs is on a pay-for-performance basis whereby we enter into long-term contracts with utilities and are paid under 
each contract based on the amount of verifiable kilowatts of capacity that we provide. Under our VPC programs, we typically own and operate 
the entire IEM network.  

The consumers who elect to participate in our VPC programs agree to allow us to install our products in their homes or businesses in order to 
decrease energy usage of certain appliances, such as their central air conditioner, electric water heater, irrigation pump or pool pump, during 
short periods of peak energy demand. These devices are controlled remotely by using our digital control units or thermostats coupled with our 
IntelliSOURCE software. We, in return, receive payment for this capacity from the utility under our existing contract with the utility.  

We operate our VPC programs through long-term, fixed price contracts with our utility customers, which make periodic payments to us based on 
the amount of electric capacity that we expect to make available to them during the cooling season. The cooling season is the months in which 
seasonal peak energy demand is the highest. A contract year begins at the end of the utility's cooling season. For example, the cooling season for 
one of our VPC contracts runs from June 1 st to September 30 th and the contract year for this agreement begins on October 1 st and ends on 
September 30 th . We and our utility customers analyze results of measurement and verification tests that are performed during the cooling season 
of each contract year to statistically determine the capacity that was available to the utility during the cooling season. Measurement and 
verification tests are necessary when our hardware installed at participant locations to control energy usage of selected appliances consists of 
one-way devices, as those devices are programmed to receive and respond to a wireless signal initiated by our software and transmitted over a 
public or private network but do not send a confirmation. Therefore, there is no immediate verification that any certain device received a signal 
or properly executed its command. Because thousands of devices are subject to control in typical residential VPC programs, for one-way 
communicating systems, statistically significant measurement and verification is performed on a subset of these devices. This methodology has 
been developed that verifies the reduction of energy usage, measured in kilowatts, for a statistical sample of devices with an accepted utility 
confidence level generally of 90% or greater. This methodology is widely accepted in the industry. We refer to the results of this measurement 
and verification process as our available capacity.  

Available capacity varies with the electricity demand of high-use energy equipment, such as central air conditioning compressors, at the time the 
measurement and verification tests are conducted, which, in turn, depends on factors beyond our control, such as temperature and humidity and 
the time of day and the day of the week the measurement and verification tests are performed. The correct operation of, and timely 
communication with, devices used to control equipment are also important factors that affect available capacity. Depending on the terms of the 
VPC contract, a difference between our available capacity and the estimated capacity on which proxy payments were previously made will result 
in either a refund payment from us to our utility customer or an additional payment to us by our customer. We refer to this process as the annual 
settlement.  

Turnkey Programs  

Our turnkey programs are targeted for utilities that not only need to have available capacity but often want to own the underlying assets and pay 
for our services and solutions. We provide the same or similar intelligent energy management network as that provided in our VPC programs; 
however, we do not own the underlying assets and are not paid based on available capacity. We are paid based on negotiated rates for our 
product, software and services and these payments are not subject to annual settlement.  

Commercial & Industrial (C&I) Business  
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The C&I Business segment provides IEM solutions to utilities and independent system operators that are managing programs or energy markets, 
where large C&I consumers participate. These solutions are delivered through the management of megawatts for these C&I consumers in VPC 
and open market programs as well as through the completion of energy efficiency projects. Similar to the Residential Business segment, the C&I 
Business segment contracts with utilities to provide available capacity to utility customers through pay-for-performance VPC programs. We 
recruit large C&I end-use participants into the VPC program, requesting that participants reduce electricity usage at certain times, and provide 
the available capacity to our customer.  

Open Markets  

In open markets, grid operators and utilities seek bids from demand response providers to utilize the commercial and industrial consumer base to 
provide demand response capacity based on prices offered in competitive bidding. These opportunities are generally characterized by energy and 
capacity obligations with shorter contract periods and prices that may vary by hour, by day, by month or by bidding period. Several major grid 
operators, including PJM Interconnection, New York Independent System Operator, New England Power Pool and Electric Reliability Council 
of Texas, have active demand capacity markets in which we participate. Our C&I Business segment works with commercial and industrial 
consumers to first identify available demand response capacity and then register and facilitate the sale of that capacity or energy in the open 
market on behalf of those consumers. In these transactions, we receive payments from grid operators throughout the year and are required to 
respond during the grid operator's mandatory performance period. For our largest capacity program with PJM Interconnection, we receive 
payments from June 1st to May 31st of each year and are required to provide demand reduction from June 1st to September 31st. We make 
payments to commercial and industrial consumers for both contracting to reduce electricity usage and actually doing so when called upon.  

Energy Efficiency Program  

The structure of our energy efficiency program is a pay-for-performance model whereby we provide permanent base load reduction through 
equipment upgrades, energy auditing and consulting, building automation, lighting retrofits and other measures that reduce C&I consumers' total 
energy consumption. We enter into long-term contracts to provide the reduced capacity, maintain and operate the improvements and ensure their 
utilization.  

Customers  

We have an established customer base of utility and other energy service providers, including municipal and cooperative electric utilities, located 
across North America in both regulated and deregulated jurisdictions. For example, our customers include large investor-owned utilities, 
independent system operators and regional transmission organizations (which are regional entities that monitor and control a regional electric 
grid), electric cooperatives, municipalities, energy service companies and military bases, including energy providers such as Austin Energy, 
Consolidated Edison Company of New York, Inc., Georgia Power, Gulf Power Company, Inc., PacifiCorp, PECO, Pepco Holdings, Inc., PJM 
Interconnection, PPL Corporation, Progress Energy, Inc., Public Service Company of New Mexico, San Diego Gas & Electric Company and 
Southern Maryland Electric Cooperative, Inc. For the year ended December 31, 2011, our top ten customers accounted for 72% of our 
consolidated revenue. Of these customers, two customers accounted for more than 10% of revenue: PJM Interconnection LLC (22%) and Pepco 
Holdings, Inc. (16%). For the year ended December 31, 2010, our top ten customers accounted for 71% of our consolidated revenue. Of these 
customers, two customers accounted for more than 10% of revenue: PJM Interconnection LLC (28%) and Pepco Holdings, Inc. (12%). For the 
year ended December 31, 2009, our top ten customers accounted for 67% of our consolidated revenue. Of these customers, two customers 
accounted for more than 10% of our revenue: PJM Interconnection LLC (20%) and NV Energy (12%).  

Manufacturing  

We outsource all of our product manufacturing operations to contract manufacturers. For our current production requirements, we utilize both a 
domestic manufacturer and an additional manufacturer that has facilities offshore. This dual sourcing complements our supply chain effort and 
helps support our plans for continual cost reductions, quality improvement and diversification of supply risk.  

We employ dedicated test engineers who design all product test systems, write custom software for product tests and monitor product quality and 
yields. All outgoing product at our contract manufacturers is tested on the systems that we have designed. Additionally, quality data is collected 
electronically and utilized by our design engineers for continuous product improvement and by the contract manufacturer for improvement of 
key manufacturing processes. Quality control tests are performed on a statistically significant portion of all outgoing orders to ensure compliance 
to specifications and corrective action techniques are employed to permanently resolve issues.  
 
Competition  
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The clean energy sector is highly competitive. We face competition from traditional clean energy providers, advanced metering equipment and 
service providers, and supply-side independent power producers. In addition, some traditional providers of advanced meter reading products may 
add demand response products and services to their existing business. We also compete against traditional supply-side resources such as natural 
gas-fired peaking plants as well as independent power producers. Electric utilities could also offer their own demand response solutions, which 
would decrease our base of potential customers and could decrease our revenues and profitability. For more information on the risks we face in 
our highly competitive market, see “Part I, Item 1A - Risk Factors - We operate in highly competitive markets; if we are unable to compete 
successfully, we could lose market share, revenues and profit. ”  

Regulatory  

Our products and services are typically not subject to existing federal and state regulations in the U.S. governing the electric utility industry. 
However, our solutions are subject to oversight by FERC, NERC, and other regulatory entities under the Federal Power Act, and the individual 
Regional Transmission Owner or Independent System Operator approved tariffs and manuals. In addition, our products and their installation are 
subject to government oversight and regulation under state and local ordinances relating to communications requirements, building codes, public 
safety regulations pertaining to electrical connections and local and state licensing requirements. In the future, federal, state or local 
governmental entities or competitors may seek to change existing regulations, impose additional regulations or apply current regulations to cover 
our products and services.  

Trademarks  

Comverge, Inc. and its subsidiaries own the following trademarks in the United States: 6D, Apollo, Comverge, Coolibrium, Datapult, Enerwise, 
IntelliSUPPORT, IntelliPLAN, IntelliMEASURE, IntelliPEAK, IntelliMARKET, IntelliFOCUS, IntelliTEMP, IntelliCONNECT, kw Operation 
Kill-a-Watt, Maingate, Powerportal, Profit from Energy, Public Energy Solutions, Sixth Dimension, SuperStat, The Energy To Go Clean, The 
Energy To Be Clean, The Energy To Be Green, TheWattSpot, Virtual Peaking Capacity and Wattspot.  

History and Development of the Business  

Our business began as divisions of Scientific Atlanta, Inc. and Lucent Technologies Inc. in 1974 and 1991, respectively. In 1992, Acorn Energy, 
Inc. (formerly known as Acorn Factor, Inc.), or AEI, created its Powercom Division to develop advanced meter reading, electric utility data 
management and analysis, and load management solutions. Comverge, Inc. was organized in 1997 as a Delaware corporation by AEI. We 
evolved our operations through the acquisition of the Utility Solutions Division of Lucent Technologies Inc. in 1997 and the organization of 
Comverge Control Systems, Ltd. in 1998. In 1999, we acquired the Controls System Division of Scientific Atlanta, Inc. We made the strategic 
decision in 2002 to develop, own and operate load management systems on an outsourced basis for the benefit of our utility customers. We 
named this offering Virtual Peaking Capacity. In 2003, we acquired the intellectual property, operating assets and customers of Sixth Dimension, 
Inc. In April 2007, we completed an initial public offering. In July 2007, we acquired Enerwise Global Technologies, Inc., reported as part of the 
C&I Business segment. We acquired the four operating entities comprising the business of Public Energy Solutions in September 2007, and 
include their offerings as part of the C&I Business segment. In February 2010, we appointed R. Blake Young as our President and Chief 
Executive Officer. In October 2010, we unveiled our vision for IEM, the next-generation of software, hardware and services that help electric 
utilities, commercial and industrial organizations and consumers optimize energy usage. In December 2011, we were selected by Eskom, the 
largest electricity provider in Africa, to manage its complex supply and demand challenges by creating and co-managing Africa's first open 
market for demand response resources. The Eskom contract represents the first significant international contract for us.  

Employees  

We had 519 employees as of December 31, 2011. Our employees are not represented by any labor unions, and we have not experienced any 
work stoppages. We consider our relations with our employees to be good.  

Available Information  

Our web site is located at http://www.comverge.com. Our investor relations website is located at http://ir.comverge.com. The information on or 
accessible through our web sites is not part of this Annual Report on Form 10-K. Our Annual Report on Form 10-K, Quarterly Reports on Form 
10-Q, Current Reports on Form 8-K and amendments to such reports are available, free of charge, on our investor relations website as soon as 
reasonably practicable after we electronically file with or furnish such material to the SEC. Further, a copy of this Annual Report on Form 10-K 
is located at the SEC's Public Reference Room at 100 F Street, NE, Washington, D.C. 20549. Information on the operation of the Public 
Reference Room can be obtained by calling the SEC at 1-800-SEC-0330. The SEC maintains an internet site that contains reports, proxy and 
information statements and other information regarding our filings at http://www.sec.gov.  
 

6  



Index to Form 10-K  

 
 
Executive Officers of the Registrant  

Our executive officers as of March 9, 2012 are as follows:  

R. Blake Young, 53, became our President and Chief Executive Officer in February 2010 and has served as a member of the Comverge Board of 
Directors since August 2006. Prior to his appointment as President and Chief Executive Officer, Mr. Young was the founder and Managing 
Partner of Cap2ity Consulting Group, a business, technology and management consulting group from June 2009 to February 2010. Previously, 
he served as Senior Vice President, Global IT & Technology for BG Group, a global energy company based in London from January 2007 to 
June 2009. Prior to that, Mr. Young held various senior management positions with Dynegy Inc., including Executive Vice President and Chief 
Administrative Officer as well as Executive Vice President & President of Global Technology from 1998 to 2005. He also served as President of 
Illinois Power Company, Dynegy's electric and gas transmission and distribution company. Prior to his eight years at Dynegy, Mr. Young served 
as Chief Information Officer of the US Grocery Division of Campbell Soup Company. Before that, Mr. Young had a 14-year career with 
Tenneco Energy, an integrated natural gas transporter and marketer, where he served in a number of senior administrative and commercial 
management positions, including Chief Information Officer and Executive Director of national accounts. Mr. Young received a Bachelor of 
Science degree from Louisiana State University.  

David Mathieson, 57, has served as our Executive Vice President and Chief Financial Officer since May 2011. Prior to joining our company, 
Mr. Mathieson was Senior Vice President and Chief Financial Officer of RSC Holdings, Inc., a rental equipment provider servicing the 
industrial, maintenance and non-residential construction markets, from January 2008 to May 2010. In addition, Mr. Mathieson served as Senior 
Vice President and Chief Financial Officer of The Brady Corporation, a global manufacturer and marketer of complete identification solutions, 
from December 2003 to December 2007. Before joining The Brady Corporation, Mr. Mathieson spent more than 20 years in various leadership 
roles at Honeywell, Inc., where he held the position of Vice President and Chief Financial Officer of Honeywell-Europe from June 1981 to 
September 2001.  

Steven Moffitt, 46 , has served as our Chief Operating Officer since May 2011 and previously served as our Executive Vice President of 
Engineering and Operations from July 2010 until May 2011.  Mr. Moffitt has over 20 years of experience in information technology leadership, 
strategy development, project management and systems development.  Prior to joining our company, Mr. Moffitt served as Vice President and 
Divisional Chief Information Officer of the BG Group from November 2008 to March 2010 where he managed the BG Infrastructure globally, 
including data centers, network, computer and storage environments.  Prior to that Mr. Moffitt was Managing Director, Global Head of 
Commodities Technology at UBS Investment Bank from September 2006 to November 2008.  Mr. Moffitt also served as Senior Vice President 
& Divisional CIO of FiServ, Inc., a provider of technology solutions to the financial world, including banks, credit unions, and securities 
processing organizations from March 2006 to September 2006.  Mr. Moffitt has also served as Senior Vice President & Chief Information 
Officer of Dynegy, Inc. from January 2000 to December 2005.  Mr. Moffitt holds a Bachelor of Science degree from the University of Texas-
Arlington where he majored in Information Systems.  

Teresa Naylor, 49, joined our company in September 2010 as our Senior Vice President of Human Resources. Ms. Naylor has over 20 years of 
human resources management and leadership experience and she leads the human resources business, including leadership development, talent 
management, compensation, benefits, compliance and all human resources generalist responsibilities. Prior to joining the company, Ms. Naylor 
served as Vice President of Human Resources for MXENERGY from 2006 to 2010, where she was responsible for the human resource functions 
and team development. Prior to MXENERGY, she was the Vice President of Human Resources for CenterPoint Energy, Inc. from 2004 to 2006, 
where she was responsible for all enterprise-wide executive leadership succession planning and corporate human resources services to over 
9,000 employees. Previously, she also held executive level positions with Dynegy, Inc. including leadership roles at Illinois Power and Illinova 
Generating Company from 1998-2004, and Lincolnland Visiting Nurse Association from 1991 to 1998. Ms. Naylor holds a Bachelor of Science 
degree in interdisciplinary studies (organizational management) from Cameron University and a Master of Science degree from University of St. 
Francis.  

Matthew H. Smith, 37, has served as our Senior Vice President, General Counsel and Secretary since January 1, 2008. Mr. Smith joined us in 
January 2005 as Senior Counsel responsible for contract negotiations, intellectual property, litigation and corporate governance matters. Prior to 
joining us, Mr. Smith worked for the law firm King & Spalding LLP concentrating primarily on intellectual property and litigation matters. 
Mr. Smith began his legal career as a federal appellate court clerk for Judge H. Emory Widener, Jr. on the U.S. Court of Appeals for the Fourth 
Circuit. Mr. Smith obtained a B.A. in History and Psychology and a J.D. from the University of North Carolina, Chapel Hill.  

Arthur Vos IV, 37, has served as our Senior Vice President of Utility Sales and Chief Technology Officer since October 2011. Prior to that, Mr. 
Vos serviced as our Senior Vice President of Product Management and Alliances since November 2009. From September 2007 to November 
2009, he served as our Vice President, Marketing and Strategy. Mr. Vos was named Vice President, Marketing, Products and Strategy in 2004. 
Mr. Vos joined us in April 2003 as our Vice President of Development for our 6DiNET Group after the acquisition of Sixth Dimension, Inc. 
 Over a 12 year history in the electric power industry, Mr. Vos  
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has led and architected numerous demand response and energy monitoring solutions.  As the Chief Technology Officer of Comverge, Mr.Vos 
now leads our entire development effort which includes an advanced SmartGrid software suite, intelligent communicating in-home devices and 
distributed energy management solutions.   Mr. Vos obtained B.S. and M.S. degrees from Colorado State University with an emphasis in 
artificial intelligence, distributed control systems, manufacturing systems and embedded system design.  

Greg Allarding , 47, has served as our Senior Vice President of Operations since October 2011 and is responsible for our Utility Program 
Operations, Information Technology, Network Operations Center, Supply Chain and Call Center Operations. He joined the Company in August 
2010 as Vice President of Network Operations & CIO. Prior to joining the Company, Mr. Allarding was an Accenture executive with over 16 
years of experience in the utilities industry, managing large complex system implementations, leading high performance teams focused on 
process improvement, implementation and operations methodologies; and managing people and processes to drive operational results and 
excellence in delivery.  Mr. Allarding obtained a B.S. in Management Information Systems from the University of South Florida.  

Kyle Wiggins, 30, has served as our Vice President and Corporate Controller since October 2011.  Prior to that, Mr. Wiggins served as Assistant 
Controller of the Company from April 2008 to September 2011.  Prior to joining the Company, Mr. Wiggins was a member of the audit services 
group of KPMG, LLP.  As Vice President and Corporate Controller, Mr. Wiggins is responsible for the Company's financial reporting and 
internal controls.  Mr. Wiggins  is a certified public accountant and earned his Bachelor's and Master's degrees in accounting from the University 
of Georgia.    
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Item 1A: Risk Factors  
   
You should carefully consider the risks described in the risk factors below before making a decision to invest in our common stock or in 
evaluation of Comverge and our business. The risks and uncertainties described below are not the only ones we face. Additional risks and 
uncertainties that we do not presently know, or that we currently view as immaterial, may also impair our business operations. This report is 
qualified in its entirety by these risk factors.  
   
The actual occurrence of any of the risks described below could materially harm our business, prospects, financial condition and results of 
operations. In the event of such harm, the trading price of our common stock could decrease.  
   
Risks Related to Our Business  

We will require significant capital to pursue our strategy, but we may not be able to obtain additional financing on acceptable terms or at all.  

For the last several years, we have financed our operations and capital expenditures through the sale of our securities and by borrowing money. 
Our ability to obtain additional financing will be subject to a number of factors, including the development of the market for IEM solutions, 
commercial acceptance of our products, our operating performance, the terms of our existing indebtedness and the credit and capital markets. On 
November 29, 2011, we entered into a Common Stock Purchase Agreement (“Purchase Agreement”) with Aspire Capital Fund LLC (“Aspire 
Capital”). Under the terms of the Purchase Agreement, we have a right to sell up to a maximum of 100,000 shares per day, which total may be 
increased by mutual agreement up to an additional 1,000,000 shares per day up to an aggregate maximum of $10.0 million. The extent to which 
we rely on Aspire Capital as a source of funding will depend on a number of factors, including the prevailing market price of our common stock 
and the extent to which we are able to secure working capital from other sources. The Purchase Agreement provides that we only may sell shares 
of our common stock to Aspire Capital on business days on which the closing sale price of our common stock equals or exceeds $1.00.  
 
The growth of our business will depend on significant amounts of capital for marketing and product development of our IEM solutions, 
including intelligent hardware and software. In addition, international expansion will require significant capital. As the Company focuses on 
profitability, with a more refined approach to growth, we will still need working capital to operate the business. If we raise additional funds 
through the sale of equity or convertible debt securities, the ownership percentage of our then-existing stockholders will be reduced and the 
percentage of our outstanding common stock into which our convertible securities and our senior unsecured notes are convertible will be 
reduced. In addition, any such transaction may dilute the value of our common stock and other debt or equity securities. We may have to issue 
securities that have rights, preferences and privileges senior to our common stock. The terms of any additional indebtedness may include 
restrictive financial and operating covenants that would limit our ability to compete and expand or limit our flexibility in paying our 
indebtedness.  

We may not be able to obtain additional capital on acceptable terms or at all. If our stock price continues to decline, it may be difficult for us to 
obtain sufficient funds through the sale of equity or convertible debt securities. Because of our losses, we do not fit traditional credit lending 
criteria, which, in particular, could make it difficult for us to obtain loans or to access the capital markets. Moreover, our loan and security 
agreements contain restrictions on our ability to incur additional indebtedness, which, if not waived, could prevent us from obtaining needed 
capital. There can be no assurance that we will be able to obtain such financing and a failure to obtain additional financing when needed could 
adversely affect our ability to (i) maintain and grow our business and (ii) retain key employees.  

We have incurred annual net losses since our inception, and we may continue to incur annual net losses in the future.  

Our annual net loss for the years ended December 31, 2011 , 2010 and 2009 was $12.8 million , $31.4 million and $31.7 million, respectively. 
Our accumulated deficit from inception through December 31, 2011 , was $228.8 million . Initially, our net losses were driven principally by 
start-up costs and the costs of developing our technology. More recently, our net losses have been driven principally by our operating and 
depreciation expenses as well as impairment charges. To grow our revenues and customer base, we plan to continue emphasizing the expansion 
and development of our IEM solutions in the domestic and international markets. This strategy may cause us to incur net losses in the 
foreseeable future, and there can be no assurance that we will be able to grow our revenues and expand our client base to become profitable.  

We may not receive the payments anticipated by our long-term contracts and recognize revenues or the anticipated margins from our backlog 
or expected business, and comparisons of period-to-period estimates are not necessarily meaningful and may not be indicative of actual 
payments.  
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Payments from long-term contracts represent our estimate of the total payments that our contracts allow us to receive over the course of the 
contract term. Our estimated payments from these long-term contracts are based on a number of assumptions. The expectations regarding our 
annual and multi-year contracts include assumptions relating to purchase orders received, contractual anticipated order volumes and purchase 
orders that we expect to receive under a contract if it is extended based on amounts and timing of historical purchases. We also assume that we 
will be able to meet our obligations under these contracts on a timely basis. The expectations regarding the build-out of our turnkey and capacity 
contracts are based on our experience to date in building out the load management systems as well as future expectations for continuing to enroll 
participants in each contract's service territory. In some instances, we may not build out at the anticipated rate due to, among other things, 
enrollment rates varying from our expectations. We have also included assumptions for how we believe the programs will perform during the 
measurement and verification tests. If we are not able to meet this build-out schedule, we have higher than expected withdrawal by consumers 
from our programs or if the measurement and verification results are lower than expected, we may not be able to receive the full amount of 
estimated payments from long-term contracts. While we have historically recorded a $0.3 million penalty per megawatt in liquidated damages 
for each megawatt that we believed we would not fulfill for our energy efficiency contracts, we have not reduced our anticipated payments from 
long-term contracts for any penalties. As of December 31, 2011 , we anticipated a potential payment of $0.3 million in liquidated damages for 
our energy efficiency contracts based on our build-out rate for the 2012 program year. We have also assumed that no contracts will be terminated 
for convenience or other reasons by our customers and that the rate of replacement of participant terminations under our capacity contracts will 
remain consistent with our historical average. Changes in our estimates or any of these assumptions, the number of load control devices installed, 
changes in our measurement and verification test results and payments, contracts being rescheduled, canceled or renewed, disputes as to actual 
capacity provided, or new contracts being signed before existing contracts are completed, and other factors, may result in actual payments from 
long-term contracts being significantly lower than estimated payments from long-term contracts. A comparison of estimated payments from 
long-term contracts from period to period is not necessarily meaningful and may not be indicative of actual payments. In addition, the timing of 
payments from long-term contracts and revenue recognition may vary period to period.  

Our backlog represents our estimate of revenues from commitments, including purchase orders and long-term contracts, that we expect to 
recognize over the course of the next 12 months. The inaccuracy of any of our estimates and other factors may result in actual results being 
significantly lower than estimated under our reported backlog. Material delays, market conditions, cancellations or payment defaults could 
materially affect our financial condition, results of operation and cash flow. Accordingly, a comparison of backlog from period to period is not 
necessarily meaningful and may not be indicative of actual revenues. As of December 31, 2011 , we had contractual backlog of $143 million 
through December 31, 2012.  

Our loan and security agreements contain financial and operating restrictions that may limit our access to credit. If we fail to comply with 
covenants in our loan and security agreements, we may be required to repay our indebtedness thereunder, which may have an adverse effect 
on our liquidity and our business.  

Our loan and security agreements contain covenants that limit our ability to operate our business, invest, sell assets, create liens or make 
distributions or other payments to our investors and creditors. All of these restrictions may limit our ability to take advantage of potential 
business opportunities as they arise. For instance, provisions in our loan and security agreements with Silicon Valley Bank (“SVB”) and Grace 
Bay Holdings II, LLC (“Grace Bay”) impose restrictions on our ability to, among other things: incur more debt; pay dividends and make 
distributions; make certain investments; redeem or repurchase capital stock; create liens; enter into transactions with affiliates; and merge or 
consolidate.  

Under our SVB loan and security agreement, our borrowing availability is subject to a monthly borrowing base calculation based upon our 
unrestricted cash balances maintained at SVB and the balances of certain accounts receivable. To include our unrestricted cash balances 
maintained at SVB and certain other essential figures in the borrowing base calculation, we must maintain a minimum balance of unrestricted 
cash at all times of at least $20.0 million. We had aggregate available borrowing capacity under our SVB loan agreement of $1.9 million as of 
December 31, 2011; however, if we do not maintain at least $20.0 million of unrestricted cash at all times, our borrowing base may be reduced. 
Upon a reduction in the borrowing base, the $1.9 million of additional capacity may not be available to us.  Even with our anticipated revenue 
growth, it is possible that the Company's cash may fall below $20.0 million. Should the Company's unrestricted cash balance fall below $20.0 
million and the Company's borrowing capacity be consequently reduced, any amounts the Company owes to SVB in excess of the Company's 
reduced borrowing capacity will become immediately due and payable under our SVB loan agreement. A failure to pay any such excess amount 
could result in a default under the SVB loan and security agreement and, as a result, could cause cross-defaults in our other borrowing 
arrangements, such that all of our outstanding debt could become due and payable. In addition, any resulting loss in liquidity could cause 
potential defaults in our borrowing arrangements, such that all of our outstanding debt could become due and payable. Our ability to maintain the 
minimum cash balance of unrestricted cash of $20.0 million is directly dependent on our ability to manage our cash expenditures, add new 
sources of revenue, and/or obtain  
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additional capitalization. There can be no guarantee that we will be successful in these endeavors. While a failure to maintain the minimum cash 
balance is not an event of default or breach of any covenant under the SVB loan agreement, a reduction in our cash balance below the required 
minimum threshold would affect our borrowing base capacity and may result in our inability to borrow, obtain sufficient funds, refinance or 
restructure the loan and security agreement. Under such circumstances, this could have a material adverse impact on our liquidity, financial 
position and results of operations.  

Our failure to meet the covenants and financial tests contained in, and any event of default under, our loan and security agreements, could 
have a material adverse effect on our financial condition.  

The SVB and Grace Bay loan and security agreements contain customary covenants, including covenants which require us to meet specified 
financial ratios and financial tests. The Grace Bay agreement sets forth quarterly revenue targets that if not maintained, give Grace Bay the right 
to require us to make monthly repayments of the loan balance over the remaining term of the loan. For the fiscal quarter ended December 31, 
2011, we were not able to meet the revenue targets in the Grace Bay agreement and Grace Bay has requested that we begin making amortization 
payments. Such amortization payments are front-loaded, such that 45% of the loan balance ($6.8 million as of December 31, 2011) would be due 
over the first twelve months. If we comply with succeeding measurement periods, we may prospectively cease monthly amortization of the loan; 
provided however, Grace Bay may again exercise its amortization right under the loan agreement if we fail to meet future minimum revenue 
targets. In letters dated February 27, 2012 and March 1, 2012, Grace Bay also alleged that we are in default under the Grace Bay agreement. An 
event of default in the Grace Bay agreement triggers a cross-default in the SVB loan and security agreement. Such events of default may result in 
the acceleration of the maturity of indebtedness outstanding under these agreements, which would require us to repay all amounts outstanding. If 
the maturity of our indebtedness is accelerated, we may not have sufficient funds available for repayment or we may not have the ability to 
borrow or obtain sufficient funds to replace the accelerated indebtedness on terms acceptable to us or at all. As of the date of this filing of Form 
10-K, the Company has not received notice to accelerate the debt and would contest any such acceleration. Our ability to repay our indebtedness 
and meet the revenue targets in the Grace Bay loan and security agreement is dependent on us securing new customers. There can be no 
guarantee that we will be able to add customers and the related additional revenue sufficient to repay our indebtedness or meet such revenue 
targets.  

In addition, we cannot assure that our assets or cash flow will be sufficient to make our amortization payments or to fully repay borrowings 
under our outstanding loan and security agreements following such event of default or any future event of default, upon maturity or if 
accelerated, or that we would be able to refinance or restructure the payments on those agreements. Upon a default, our lenders have the right to 
exercise their rights and remedies to collect payment on the loans, which would include the right to foreclose on our assets. Accordingly, the 
amortization payments we are required to make to Grace Bay and the events of default under our loan agreements, as well as any future event of 
default, may have a material adverse effect on our business, liquidity, financial position and results of operations. To the extent our lenders 
exercise their rights and remedies, we may be forced to seek bankruptcy protection.  

Our ability to provide bid bonds, performance bonds or letters of credit is limited and could negatively affect our ability to bid on or enter into 
significant long-term agreements.  

We are occasionally required to provide letters of credit, bid bonds or performance bonds to secure our performance under customer contracts or 
open market programs. Our ability to obtain such bonds primarily depends upon our capitalization, working capital, past performance, 
management expertise and reputation and external factors beyond our control, including the overall capacity of the surety market. Surety 
companies consider those factors in relation to the amount of our tangible net worth and other underwriting standards that may change from time 
to time. Events that affect surety markets generally may result in bonding becoming more difficult to obtain in the future, or being available only 
at a significantly greater cost. In addition, some of our customers also require collateral in the form of letters of credit to secure performance or 
to fund possible damages as the result of an event of default under our contracts with them. Our ability to obtain letters of credit under our loan 
and security agreement with SVB is limited to $30.0 million in the aggregate. As of December 31, 2011 , we had $23.5 million of letters of 
credit outstanding from the facility. If we enter into significant long-term agreements or increase our offering in certain open market power pools 
and either of which require the issuance of letters of credit, our liquidity could be negatively impacted. Our inability to obtain adequate bonding 
or letters of credit and, as a result, to bid or enter into significant long-term agreements, could have a material adverse effect on our future 
revenues and business prospects.  

We operate in highly competitive markets; if we are unable to compete successfully, we could lose market share, revenues and profit.  
 
We face strong competition from traditional IEM and clean energy providers, both larger and smaller than us, from advanced metering 
infrastructure equipment and from energy service providers. In addition, we may face competition from large internet  
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and/or software based companies. Advanced metering infrastructure systems generally include advanced meter reading with a demand response 
component, including a communications infrastructure. Energy service providers typically provide expertise to utilities and end-use consumers 
relating to energy audits, demand reduction or energy efficiency measures. We also compete against traditional supply-side resources such as 
natural gas-fired power plants and independent power producers. In addition, some providers of advanced meter reading products may add 
demand response products or energy services to their existing business, and other such providers may elect to add similar offerings in the future. 
Further, energy service providers may add their own demand response solutions, which could decrease our base of potential customers and could 
decrease our revenues and profitability.  

Certain energy service and advanced metering infrastructure providers are substantially larger and better capitalized than we are and these 
providers have the ability to combine (1) advanced meter reading or commodity sales and (2) demand response products into an integrated 
offering to a large existing customer base. Because many of our target customers already purchase either advanced meter reading, energy 
efficiency products or services, demand response products or services, or commodities from one or more of our competitors, our success depends 
on our ability to attract target customers away from their existing providers or to partner with one or more of these entities to distribute our 
products. In addition, the target market for our capacity programs has been composed largely of “early adopters,” or customers who have sought 
out new technologies and services. Because the number of early adopters is limited, our continued growth will depend on our success in 
marketing and selling our programs to mainstream customers in our target markets. Larger competitors could focus their substantial financial 
resources to develop a competing business model that may be more attractive to potential customers than what we offer. Competitors who also 
provide advanced metering infrastructure, energy services or commodities may offer such services at prices below cost or even for free in order 
to improve their competitive positions. In addition, because of the other services that our competitors provide, they may choose to offer IEM 
services as part of a bundle that includes other products, such as residential advanced meter reading and automated invoicing, which we do not 
offer. Any of these competitive factors could make it more difficult for us to attract and retain customers, cause us to lower our prices in order to 
compete and reduce our market share and revenues.  

Some of our strategic alliances are not exclusive, and accordingly, the companies with whom we have strategic alliances may in the future elect 
to compete with us by developing and selling competing products and services. In addition, these companies have similar, and often more 
established, relationships with our customers, and may recommend other products and services to their customers instead of our products and 
services.  

The significant competition in our industry has resulted in increasingly aggressive pricing, and we anticipate that prices may continue to 
decrease. We believe that in some instances our prices are currently higher than those of our competitors for similar solutions. Users of our 
solutions may switch to another clean energy provider based on price, particularly if they perceive the quality of our competitors' products to be 
equal to or better than that of our products. Continued price decreases by our competitors could result in a loss of customers or a decrease in the 
growth of our business, or it may require us to lower our prices to remain competitive, which would result in reduced revenues and lower profit 
margins and may adversely affect our results of operations and financial position and delay or prevent our future profitability.  

Failure to provide quality products and services, including third party suppliers manufacturing quality products and third-party installers' 
properly installing our products, could cause malfunctions of our products, potential recalls or replacements or delays in the delivery of our 
products or services, which could damage our reputation, cause us to lose customers and negatively impact our revenues and growth.  

Our success depends on our ability to provide quality products and reliable services in a timely manner, which in part depends on the proper 
functioning of facilities and equipment owned, operated and/or manufactured by third parties upon which we depend. For example, our reliance 
on third parties includes:  

 
Because we are wholly dependent upon third parties for the manufacture and supply of certain products, a significant interruption in the 
manufacturing or delivery of our products by these vendors or in defects from the manufacturers, could result in our being required to expend 
considerable time, effort and expense to establish alternate production lines at other facilities and our operations could be materially disrupted, 
which could cause us to not meet production deadlines and lose  
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•  utilizing components that they manufacture in our products; 
•  utilizing products that they manufacture for our various capacity programs; 
•  outsourcing cellular and paging wireless communications that are used to execute instructions to our devices under our VPC 

programs and clients in open market programs;  
•  outsourcing certain installation, maintenance, data collection and call center operations to third-party providers; and 
•  buying capacity from third parties who have contracted with electricity consumers to participate in our VPC programs. 
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customers. In addition, our contracts often provide that we install products in the end-users' facilities or premises using Comverge employees or 
third party installers. To the extent such installations are faulty or inadequate, considerable time, effort and expense may be incurred to remedy 
the situation and restore customer satisfaction. Any delays, malfunctions, inefficiencies or interruptions in these products, services or operations 
could adversely affect the reliability or operation of our products or services, which could cause us to experience difficulty retaining current 
customers and attracting new customers. In addition, our brand, reputation and growth could be negatively impacted. For example, in August, 
2010, we were notified by the supplier of our thermostats, White-Rodgers, that White-Rodgers had filed a notice with the Consumer Product 
Safety Commission (the “CPSC”) to address a product issue with the thermostats that White-Rodgers had shipped to Comverge. White-Rodgers 
reported to the CPSC that it was aware of incidents of battery leakage in the model of thermostat sold to Comverge, in which battery leakage led 
to an overheating of the device. We are not aware of any reports of personal injury associated with these incidents but are aware of claims for 
minor property damage. White-Rodgers informed us that in the event of battery leakage, electrolyte in the leakage can contact the printed circuit 
board, which may result in the circuit board overheating. White-Rodgers has not conceded that the thermostats contain a defect or pose a 
substantial product hazard, but has nevertheless voluntarily proposed a corrective action plan that was approved by the CPSC in January 2011 to 
address thermostats in inventory and thermostats installed in the field. White-Rodgers has stated that it will cover reasonable costs associated 
with implementing the corrective action. Comverge is not aware of any information suggesting that Comverge's communication module in these 
thermostats is related to the reported incidents. In relation to the White-Rodgers thermostat issue, Comverge is involved in litigation and disputes 
to address certain customers' complaints relating to the White-Rodgers thermostat issue. For further information on lawsuits relating to the 
thermostat issue, see “Part I, Item 3 - Legal Proceedings” contained in this Annual Report on Form 10-K.  

Regulatory or legislative rule changes made by major grid operators, state commissions, or FERC, could adversely impact our revenues.  
 
We operate in a regulated market. Changes to rules, regulations, or laws may affect our business and anticipated revenues. During 2008, PJM 
Interconnection LLC, or PJM, announced a rule change for economic demand response programs in the PJM open market. The rule change 
reduced the price we receive under our economic or voluntary demand response programs for commercial and industrial consumers. Because 
such programs are voluntary, the lower price and operating rule changes in 2008 made it less compelling for our commercial and industrial 
consumers to participate in the demand response programs. We rely on our demand response programs to generate revenue and PJM or any other 
major grid operator may reduce incentives to consumers or make other economic rule changes in the future that would have a negative impact on 
our business. Rule changes relating to the capacity market at PJM expanding the availability of demand response resources outside of the 
summer months have been approved by the FERC, which could take effect three years from now.  In addition, FERC has made rule changes 
relating to measurement and verification of resources in PJM.  While we do not anticipate any of the changes would have a significantly material 
negative effect on our financial statements, such changes will require additional administrative and operational requirements. These rule changes 
are not yet clearly defined, and in turn, the impact or effect of any such rule changes on our revenues or financial condition are unknown at this 
time. However, there can be no assurance that these rule changes will not have a material adverse effect on our business, financial condition and 
results of operations.  
 
Any restructuring activities that we may undertake, including our expense reduction initiative, may not achieve the benefits anticipated and 
could result in additional unanticipated costs, which could have a material adverse effect on our business, financial condition, cash flows or 
results of operations.  
 
We regularly evaluate our existing operations, anticipated customer demand and business efficiencies and, as a result of such evaluations, we 
may undertake restructuring activities within our businesses, including the announced expense reduction initiative in 2011. These restructuring 
plans may involve higher costs or longer timetables than we anticipate and could result in substantial costs related to severance and other 
employee-related matters, litigation risks and expenses and other costs. These restructuring activities may not result in improvements in future 
financial performance. If we are unable to realize the benefits of any restructuring activities or appropriately structure our businesses to meet 
market conditions, the restructuring activities could have a material adverse effect on our business, financial condition, cash flows or results of 
operations.  

We rely on certain components and products from a single supplier or a limited number of suppliers.  

We rely on third party suppliers to manufacture and supply certain products for our various capacity programs. In addition, some of the 
components necessary for our products are currently provided to us by a single supplier, including certain thermostats used in our utility 
residential demand response business, and we generally do not maintain large volumes of inventory. Our reliance on these third parties involves 
a number of risks, including, among other things, the risk that:  
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in demand;  

 
If any of these risks materialize, it could significantly increase our costs and adversely affect the reliability or operation of our products or 
services. Lead times for materials and components ordered by us vary and depend on factors such as the specific supplier, contract terms and 
demand for a component at a given time. If these manufacturers or suppliers stop providing us with the components or services necessary for the 
operation of our business, we may not be able to identify alternate sources in a timely fashion. Any transition to alternate manufacturers or 
suppliers would likely result in increased expenses and operational delays, and we may not be able to enter into agreements with new 
manufacturers or suppliers in a timely manner or on commercially reasonable terms. Any disruptions in product flow may harm our ability to 
generate revenue, lead to customer dissatisfaction, damage our reputation and result in additional costs.  

We depend on the electric utility industry and associated power pool markets for revenues, and as a result, our operating results have 
experienced, and may continue to experience, significant variability due to volatility in electric utility capital spending or the open market 
programs, and other factors affecting the electric utility industry.  

We derive substantially all of our revenues from the sale of solutions, products and services, directly or indirectly, to the electric utility industry 
and open market programs. In relation to our electric utility customers, purchases of our solutions, products or services by electric utilities may 
be deferred or canceled as a result of many factors, including consolidation among electric utilities, changing governmental or grid operator 
regulations, weather conditions, rising interest rates, reduced electric utility spending and general economic downturns. In addition, a significant 
amount of revenue is dependent on long-term relationships with our utility customers, which are not always supported by long-term contracts. 
This revenue is particularly susceptible to variability based on changes in the spending patterns of our utility customers.  

The open market programs in which we participate could be materially altered in ways that negatively affect our ability to participate and, in 
turn, decrease revenues. For example, these markets typically utilize short-term contracts and often have price volatility. Prices in these markets 
typically fall whenever capacity providers place excessive amounts of capacity for auction in these markets. If prices decline below the point at 
which customers who typically participate in these programs recognize a benefit from participating or if they decide to participate with another 
provider, we would no longer be able to enroll these customers, which could result in us recognizing lower than expected revenues. In addition, 
rule changes could negatively impact how we market, enroll, measure, verify, and settle with our end-customers and the open market authority.  

We have experienced, and may in the future experience, significant variability in our revenues, on both an annual and a quarterly basis, as a 
result of these factors. Pronounced variability in the open markets or an extended period of reduction in spending by electric utilities could 
negatively impact our business and make it difficult for us to accurately forecast our future sales, which could lead to increased spending by us 
that is not matched with equivalent or better revenues.  

A significant portion of our revenues are generated from contracts with a small number of customers, the postponement, modification or 
termination of which could significantly reduce our revenues.  

Our revenues historically have been generated from a small number of customers. In 2011, 2010 and 2009, our top ten customers accounted for 
approximately 72%, 71% and 67% of our consolidated revenues, respectively. In 2011 , two customers accounted for more than 10% of our 
revenues: PJM Interconnection LLC (22%) and Pepco Holdings Inc. (16%). In 2010, two customers accounted for more than 10% of our 
revenues: PJM Interconnection LLC (28%) and Pepco Holdings Inc. (12%).In 2009, two customers accounted for more than 10% of our 
revenues: PJM Interconnection LLC (20%) and NV Energy (12%). Our capacity contracts are multi-year contracts that are subject to 
postponement, modification or termination by our utility customers. Such action by a customer with respect to one or more of our significant 
contracts would significantly reduce our revenues.  

Our failure to meet product development and commercialization milestones may result in customer dissatisfaction, cancellation of existing 
customer orders or our failure to successfully compete in new markets.  

In the past, we have not met all of our product development and commercialization milestones. For example, we were behind schedule in 
developing a next-generation demand response product for a major customer. This delay resulted in a deferral of sales and gross profit associated 
with contracted delivery schedules for our products.  
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•  we may lose access to critical services and components, resulting in an interruption in the delivery of products or services to our 
customers; and  

•  we may not be able to find new or alternative components for our use or reconfigure our products in a timely manner if the 
components necessary for our products become unavailable.  
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We establish milestones to monitor our progress toward developing commercially feasible products or to meet contractual delivery requirements 
of our customers. In meeting these milestones, we often depend on third-party contractors in the U.S. and other countries for much of our 
hardware manufacturing and software development. Internal delays or delays by third-party contractors could cause us to miss product 
development or delivery deadlines. In addition, internal development delays could result in the loss of commercially available hardware and 
software products, as we are unable to rely on outside vendors to provide such products when contractual rights for the supply or license of such 
products expire. As an example, we are developing and enhancing our software platform, IntelliSOURCE. Delays in development schedules 
could negatively affect our business. We may not successfully achieve our milestones in the future, which could distract our employees, harm 
our relationships with our existing and potential customers, and result in canceled orders, deferred or lost revenues and/or margin compression 
and our inability to successfully compete in new markets.  

The expiration of our capacity contracts without obtaining a renewal or replacement capacity contract, or finding another revenue source for 
the capacity our operating assets can provide, could materially affect our business.  

Although we have entered into additional long-term contracts in different geographic regions and are regularly in discussions with our customers 
to extend our existing contracts or enter into new contracts with these existing customers, there can be no assurance that any of these contracts 
will be extended or that we will enter into new contracts on favorable terms. If these contracts are not extended or replaced, we would expect to 
enroll the capacity that we make available under such contracts in another demand response capacity program, although there is no assurance we 
would be able to do so. For example, our capacity contract agreement with NV Energy was not continued in 2011. NV Energy accounted for 4% 
and 12% of our total revenue in 2010 and 2009, respectively.  

We could be required to make substantial refunds or pay damages to our customers if the actual amount of electric capacity we provide 
under our capacity programs is materially less than estimated or required under the applicable agreements.  

We typically operate our capacity programs through long-term, fixed price contracts with our utility customers. Under our base load contracts, 
our utility customers make periodic payments based on verified load reduction after inspecting and confirming the capacity reduced through 
energy efficiency measures. While the base load is able to be permanently reduced once the energy efficiency devices are installed and verified, 
the utility often retains the right to conduct follow up inspections for subsequent years. If the energy consumer removes the installed devices, 
shuts down operations or vacates the physical premises, there is the potential that any subsequent inspection by our utility customer would result 
in a lower amount of base load reduced capacity than originally verified, which may consequently obligate us to pay a penalty. In addition, our 
base load contracts require building out a specified amount of capacity (megawatts) at pre-determined dates throughout the contract life. Due to 
our potential participants' limited capital spending and increased competition in the marketplace, we are experiencing challenges in meeting 
certain contractual build-out milestones in a timely manner. If we fail to fulfill the required contracted capacity by the dates specified in our 
contracts, we would be obligated to pay penalties of up to $0.3 million per megawatt that we fail to obtain in 2012. As of December 31, 2011 , 
we have recorded potential liquidated damages for capacity fulfillment delays related to certain 2012 contractual milestones.  

In the open market programs, which typically have a term of one to three years, we sell capacity that we obtain through our programs to 
independent system operators. The independent system operator makes periodic payments to us based on estimates of the amount of electric 
capacity that we expect to make available during the contract year. We refer to these payments as proxy payments and electric capacity on which 
proxy payments are made as estimated capacity. A contract year generally begins on June 1st and ends May 31st of the following year. We and 
the independent system operator analyze results of the metering data collected during the capacity events or test events to determine the capacity 
that was available during the actual event. Any discrepancy between our analysis of the metering data and the analysis from the independent 
system operator could result in lower than expected revenues or potential damages payable by us. In addition, the PJM open market program has 
amended rules which create potential penalties if the projected megawatts do not perform. To the extent PJM does not call an event, test events 
will be initiated before September 30 of each year to test the potential capacity. If we do not provide the required capacity during an event or test 
event, we may be subject to penalties. PJM has recently eliminated the Interruptible Load for Reliability (“ILR”) program effective 2012. 
Customers that currently participate as ILR resources must be moved into other open market programs by 2012 in order to avoid loss of revenue. 
This change also (i) requires additional capital support for both planned and new megawatts under the three-year Base Residual Auction and (ii) 
has increased the potential penalties for non-compliance. As a result of the elimination of the ILR program and the changing open market 
programs, we may incur significantly higher penalties in the future.  

Under our VPC contracts, which typically have a term of five to ten years, our utility customers make periodic payments to us based on 
estimates of the amount of electric capacity we expect to make available to them during the contract year. We refer to these payments as proxy 
payments and electric capacity on which proxy payments are made as estimated capacity. During  
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contract negotiations or the first contract year of a VPC program, estimated capacity is negotiated and established by the contract. A contract 
year generally begins at the end of the summer months, after a utility's seasonal peak energy demand for electricity. We refer to this seasonal 
peak energy demand as the cooling season. For example, the cooling season for one of our VPC contracts runs from June 1st to September 30th 
and the contract year for this agreement begins on October 1st and ends on September 30th. We and our utility customers analyze results of 
measurement and verification tests that are performed during the cooling season of each contract year to statistically determine the capacity that 
was available to the utility during the cooling season. We refer to measured and verified capacity as our available capacity. Available capacity 
varies with the electricity demand of high-use energy equipment, such as central air conditioning compressors, at the time measurement and 
verification tests are conducted, which, in turn, depends on factors beyond our control such as fluctuations in temperature and humidity. 
Although our contracts often contain restrictions regarding the time of day and, in some cases, the day of the week the measurement and 
verification tests are performed, the actual time within the agreed testing period that the tests are performed is beyond our control. If the 
measurement and verification tests are performed during a period of generally lower electricity usage, then the capacity made available through 
our system could be lower than estimated capacity for the particular contract being tested. The correct operation of, and timely communication 
with, devices used to control equipment are also important factors that affect available capacity under our VPC contracts. Any difference 
between our available capacity and the estimated capacity on which proxy payments were previously made will result in either a refund payment 
from us to our utility customer or an additional payment to us by our customer. We refer to this process as the annual settlement. For contract 
year 2011, we estimate an aggregate payment of $2.0 million as a result of the annual settlement. For the contract year 2010, we received 
approximately $0.1 million, in the aggregate, excluding the NV Energy program which expired in January 2011, as a result of the programs' 
annual settlement. For 2009, we paid $0.6 million as a result of the annual settlement.  

Any refund payments that we may be required to make (1) as a result of a subsequent inspection or failure to meet initial minimum capacity 
under our base load contracts, (2) to the power pool under our auction contracts, or (3) pursuant to an annual settlement determination under our 
VPC contracts could be substantial and could adversely affect our liquidity and anticipated revenue projections. In addition, because 
measurement and verification test results for each VPC contract generally establishes estimated capacity on which proxy payments will be made 
for the following contract year, a downward adjustment in estimated capacity for a particular VPC contract would decrease the dollar amount of 
proxy payments for the following contract year and could significantly decrease our estimated backlog and estimated payments from long-term 
contracts. In addition, such adjustment could result in significant year-to-year variations in our quarterly and annual revenues.  

We face risks related to our expansion into international markets.  

As we expand our addressable market by pursuing opportunities to provide IEM solutions in international markets, as noted through our Eskom 
agreement, we face additional risks. We have had little experience operating large programs in markets outside of the United States. 
Accordingly, new markets may require us to respond to new and unanticipated regulatory, marketing, sales and other challenges. There can be 
no assurance that we will be successful in responding to these and other challenges we may face in our current international enterprise, and as we 
attempt to expand in additional international markets. As an example, we anticipate our South African contract with Eskom to produce material 
revenue and profits in 2012; however, operational, regulatory, and market risks could impair our anticipated success in 2012. International 
operations also entail a variety of other risks, including:  

 
International operations are also subject to general geopolitical risks, such as political, social and economic instability and changes in diplomatic 
and trade relations. One or more of these factors could adversely affect any international operations and result in lower revenue than we expect 
and could significantly affect our profitability.  

Changes in the availability and regulation of radio spectrum or paging providers limiting paging services may cause us to lose utility 
customers.  

 
A significant number of our products use radio spectrum, which is subject to regulation in the United States by the Federal Communications 
Commission. Licenses for radio frequencies must be obtained and periodically renewed. Licenses granted to us or our customers may not be 
renewed on acceptable terms, if at all. The Federal Communications Commission may adopt changes to the rules for our licensed and unlicensed 
frequency bands that are incompatible with our business. These changes in frequency allocation may result in the termination of demand 
response programs by our utility customers or the replacement of our systems with ones owned by our competitors. This would erode our 
competitive advantage with respect to those utility  
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•  currency exchange fluctuations; 
•  longer payment cycles and greater difficulty in accounts receivable collection; and 
•  significant taxes or other burdens of complying with a variety of foreign laws. 
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customers and would force us to compete with other providers for their business. In addition, paging providers may discontinue providing paging 
services, which may result in no coverage or an increase in our cost in seeking alternative providers.  

We may be subject to damaging and disruptive intellectual property litigation related to allegations that our products or services infringe on 
intellectual property held by others, which could result in the loss of use of the product or service.  

 
Third-party patent applications and patents may be applicable to our products. As a result, third-parties have made and may in the future make 
infringement and other allegations that could subject us to intellectual property litigation relating to our products and services, which litigation is 
time-consuming and expensive, divert attention and resources away from our daily business, impede or prevent delivery of our products and 
services, and require us to pay significant royalties, licensing fees and damages. In addition, parties making infringement and other claims may 
be able to obtain injunctive or other equitable relief that could effectively block our ability to provide our services and could cause us to pay 
substantial damages. In the event of a successful claim of infringement, we may need to obtain one or more licenses from third parties, which 
may not be available at a reasonable cost, or at all.  

If we are unable to protect our intellectual property, our business and results of operations could be negatively affected.  
 

Our ability to compete effectively depends in part upon the maintenance and protection of the intellectual property related to our capacity 
programs and the solutions, hardware, firmware and software that we have acquired or developed internally. Patent protection is unavailable for 
certain aspects of the technology that is important to our business. In addition, one or more of our pending patent applications may not be issued. 
To date, we have attempted to rely on copyright, trademark and trade secrecy laws, as well as confidentiality agreements and licensing 
arrangements, to establish and protect our rights to this technology. However, we have not obtained confidentiality agreements from all of our 
customers and vendors, some of our licensing or confidentiality agreements are not in writing, and some customers are subject to laws and 
regulations that require them to disclose information that we would otherwise seek to keep confidential. Policing unauthorized use of our 
technology is difficult and expensive, as is enforcing our rights against unauthorized use. The steps that we have taken or may take may not 
prevent misappropriation of the technology on which we rely. In addition, effective protection may be unavailable or limited if we expand to 
other jurisdictions outside the United States, as the intellectual property laws of foreign countries sometimes offer less protection or have 
onerous filing requirements. Any litigation could be unsuccessful, cause us to incur substantial costs and divert resources away from our daily 
business.  

We may not be able to maintain quality customer care during periods of growth or in connection with the addition of new and complex 
products or services, which could adversely affect our ability to acquire and retain utility customers and participants in our capacity 
programs.  

In the past, during periods of growth, we have not been able to expand our customer care operations quickly enough to meet the needs of our 
increased customer base, and the quality of our customer care has suffered. As we add new and complex products and services or we undergo 
product issues with corrective actions, we will face challenges in increasing and training our customer care staff. If we are unable to hire, train 
and retain sufficient personnel to provide adequate customer care in a timely manner, we may experience customer dissatisfaction and increased 
participant terminations. The risk is enhanced through selling solution based systems, contingent upon our IntelliSOURCE software, as the 
software and potential integration are complex and often times outside of our control, such as in the instance and to the extent we are required to 
integrate with an AMI provider's meter software.  

Electric utility industry sales cycles can be lengthy and unpredictable and require significant employee time and financial resources with no 
assurances that we will realize revenues.  

 
Sales cycles with our customers can generally be long and unpredictable. Our customers include electric utilities and large commercial and 
industrial energy consumers that generally have extended budgeting, procurement and regulatory approval processes. In addition, electric 
utilities tend to be risk averse and tend to follow industry trends rather than be the first to purchase new products or services, which can extend 
the lead time for or prevent acceptance of new products or services such as our capacity programs or advanced metering initiatives. Accordingly, 
our potential customers may take longer to reach a decision to purchase products. This extended sales process requires the dedication of 
significant time by our personnel and our use of significant financial resources, with no certainty of success or recovery of our related expenses. 
It is not unusual for an electric utility or commercial and industrial energy consumer to go through the entire sales process and not accept any 
proposal or quote. In addition, pilot test programs, which are often conducted and analyzed before a sale becomes final, generally result in 
operating losses to us due to the lack of scalability, start-up costs, development expenditures and other factors.  

 
17  



Index to Form 10-K  

 
If we are unable to expand the distribution of our products through strategic alliances, we may not be able to grow our business.  

 
Part of our ability to grow our business depends on our success in continuing to increase the number of customers we serve through a variety of 
strategic marketing alliances or channel partnerships with metering companies, communications providers, advanced meter reading providers, 
installation companies and other large multinational companies. Revenues from strategic alliances have not historically accounted for a 
significant portion of our total revenues. We may not be able to maintain productive relationships with the companies with which we have 
strategic alliances, and we may not be able to establish similar relationships with additional companies on a timely and economic basis, if at all.  

An increased rate of terminations of residential, commercial and industrial energy consumers, or the use of more efficient products by such 
consumers, who are enrolled in our VPC, open market, or turnkey programs, or who would enroll in such programs, would negatively 
impact our business by reducing our revenues and requiring us to spend more money to maintain and grow our participant base.  

Our ability to provide electric capacity under our capacity contracts depends on the number of residential, commercial and industrial energy 
consumers who enroll and participate in our programs. The average annual rate of participant terminations for our residential VPC programs 
from inception through December 31, 2011 was approximately 8%. As a result, we will need to acquire new participants on an ongoing basis to 
maintain available capacity provided to our utility customers. In addition, to the extent existing or future participants install high efficiency air 
conditioning units which could minimize the effectiveness of our solution as to that participant, we may face lower measurement and verification 
results. If we are unable to recruit and retain participants for our capacity programs, we will face difficulties acquiring capacity to sell through 
such programs. Furthermore, the increased competition and the length of contracts for commercial and industrial capacity consumers may result 
in an increase of such consumers not re-enrolling when their contract ends or terminating their contract for a more lucrative offer, which could 
further restrict our ability to acquire capacity to sell into such programs. If participant termination rates increase, we will need to acquire more 
participants in order to maintain our revenues and more participants than estimated to grow our business. This loss of revenues resulting from 
participant terminations can be significant, and limiting terminations is an important factor in our ability to achieve future profitability. If we are 
unsuccessful in controlling participant terminations, we may be unable to acquire a sufficient number of new participants or we may incur 
significant costs to replace participants, which could cause our revenues to decrease, and we might not become profitable.  

If we lose key personnel upon whom we are dependent, we may not be able to manage our operations and meet our strategic objectives.  

Many key responsibilities of our business have been assigned to a relatively small number of individuals. Our future success depends to a 
considerable degree on the vision, skills, experience and effort of our senior management team, including R. Blake Young, our President and 
Chief Executive Officer; David Mathieson, our Executive Vice President and Chief Financial Officer; Steve Moffitt, our Executive Vice 
President and Chief Operating Officer; Arthur Vos IV, our Senior Vice President of Utility Sales and Chief Technology Officer; George Hunt, 
our Senior Vice President, Commercial and Industrial; David Ellis, our General Manager, International; Matthew Smith, our Senior Vice 
President, General Counsel and Secretary; and Teresa Naylor, our Senior Vice President of Human Resources. We do not maintain key-person 
insurance on any of these individuals. Any loss or interruption of the services of any of our key employees could significantly reduce our ability 
to effectively manage our operations and implement our strategy.  

The success of our businesses depends in part on our ability to develop new products and services and increase the functionality of our 
current products.  

From January 1, 2001 through December 31, 2011 , we have invested over $26.0 million in research and development costs associated with our 
current products. From time to time, our customers have expressed a need for increased functionality in our products and software. In response, 
and as part of our strategy to enhance our solutions and grow our business, we plan to continue to make substantial investments in the research 
and development of new technologies. Our future success will depend in part on our ability to continue to design and manufacture new 
competitive products and software, to enhance our existing products and to provide new value-added services. Product development initiatives 
will require continued investment, and we may experience unforeseen problems in the performance of our technologies or products, including 
new technologies that we develop and deploy. Furthermore, we may not achieve market acceptance of our new products, solutions and software. 
In the past, we incurred significant costs to develop a specific product for large commercial and industrial customers that has found limited 
market acceptance. If we are unable to develop new products and services, or if the market does not accept such products and services, our 
business and results of operations will be adversely affected. In addition, if we are unable to maintain low costs for established products supplied 
under fixed fee contracts, our business and results of operations will be  
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adversely affected.  

If we have material weaknesses in our internal control over financial reporting, the accuracy and timing of our financial reporting may be 
adversely affected.  

There were no material weaknesses identified by management or our independent registered public accounting firm during the audit of our 
consolidated financial statements for the years ended December 31, 2011 and 2010. A material weakness is a deficiency, or a combination of 
deficiencies, in internal control over financial reporting, such that there is a reasonable possibility that a material misstatement of our annual or 
interim financial statements will not be prevented or detected on a timely basis. However, there is no assurance that we will not discover material 
weaknesses in internal controls in the future.  

As part of our business strategy, we may pursue the acquisition of complementary businesses. To the extent we acquire a new business, we must 
integrate the accounting system for the business with our own, and we may experience challenges in our internal control over financial reporting 
as a result. Any such difficulty we encounter could increase the risk of a material weakness. The existence of one or more material weaknesses in 
any period would preclude a conclusion that we maintain effective internal control over financial reporting. Such conclusion would be required 
to be disclosed in our future Annual Reports on Form 10-K and may impact the accuracy and timing of our financial reporting.  

Any internal or external security breaches, information technology system failures, cyber security attacks or network distributions that 
involve our products or our business could harm our reputation, business operations, energy usage and financial conditions and even the 
perception of security risks, whether or not valid, could inhibit market acceptance of our products and cause us to lose customers.  

Our customers use our products to compile and analyze sensitive and confidential information. The occurrence or perception of security breaches 
in our products or services could harm our reputation, financial condition and results of operations. In addition, we may come into contact with 
sensitive consumer information or data when we perform operational, support or maintenance functions for our utility customers. A failure to 
handle this information properly, or a compromise of our security systems that results in customer personal information being obtained by 
unauthorized persons could adversely affect our reputation with our customers and others, as well as our operations, results of operations, 
financial condition and liquidity, and could result in litigation against us or the imposition of penalties. In addition, a security breach could 
require that we expend significant additional resources related to our information security systems and could result in a disruption of our 
operations. This risk is enhanced through the distribution of our new IntelliSOURCE software system and integration work with the utilities back 
office, as we anticipate our system and solutions will be utilized on a larger scale.  

Additionally, we enter into contracts that require our systems to be secure, as the nation's energy infrastructure is critical to continued safety and 
business operations. Our products and services involve the (i) storage and transmission of customers' proprietary information and (ii) the use, 
reduction, and movement of energy and capacity. Security breaches could expose us to a risk of loss of this information, unmanaged electrical 
usage or stoppage, litigation, and potential liability. Our security measures may be breached due to the actions of outside parties, employee error, 
malfeasance, or otherwise, and, as a result, an unauthorized party may obtain access to our data or our customers' data and could inappropriately 
affect electrical management. Additionally, outside parties may attempt to fraudulently induce employees or customers to disclose sensitive 
information in order to gain access to our data or our customers' data. Any such breach or unauthorized access could result in significant legal 
and financial exposure, damage to our reputation, and a loss of confidence in the security of our products and services that could potentially have 
a material adverse effect on our business. Because the techniques used to obtain unauthorized access, disable or degrade service, or sabotage 
systems change frequently and often are not recognized until launched against a target, we may be unable to anticipate these techniques or to 
implement adequate preventative measures. If an actual or perceived breach of our security occurs, the market perception of the effectiveness of 
our security measures could be harmed, and we could lose customers.  
 
Current market developments may adversely affect our business, results of operations and access to capital.  

 
Over the past few years, dramatic declines in the housing market, including increasing foreclosures, and concerns over certain European 
countries' economic health have resulted in concern about the stability of the financial markets generally. The resulting lack of available credit 
and lack of confidence in the financial markets could materially and adversely affect our results of operations and financial conditions and our 
access to capital. In particular, we may face the following risks in connection with these events:  
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bankruptcy of our customers; and  

 
Our business may become subject to modified or new government regulation, which may negatively impact our ability to market our 
products.  

 
Our products and services are not subject to the majority of existing federal and state regulations in the U.S. governing the electric utility 
industry. However, our solutions are subject to oversight by the FERC, NERC, and other regulatory entities under the Federal Power Act, and 
the individual Regional Transmission Owner or Independent System Operator approved tariffs and manuals. In addition, our products and 
services are subject to government oversight and regulation under certain federal, state and local laws and ordinances, particularly relating to 
market participation and manipulation, communication requirements, building codes, public safety regulations pertaining to electrical 
connections and local and state licensing requirements. In the future, federal, state or local governmental entities or competitors may seek to 
change existing regulations, impose additional regulations or apply current regulations to cover our products and services. If any of these things 
occur, as applicable to our products or services, whether at the federal, state or local level, they may negatively impact the installation, servicing 
and marketing of our products and increase our costs and the price of our products and services. We are currently evaluating various state 
regulations regarding installation work for one of our programs. While we do not know the outcome of our evaluation or the potential for any 
state regulatory board to address such work, there is the potential that we could suffer a loss of significant installation revenue, if not all 
installation revenue, for this contract.  

We are exposed to fluctuations in the market values of our portfolio investments and interest rates; impairment of our investments could 
harm our earnings.  

 
We maintain an investment portfolio of various holdings, types, and maturities. These securities are generally classified as available-for-sale and, 
consequently, are recorded on our consolidated balance sheets at fair value with unrealized gains or losses reported as a separate component of 
accumulated other comprehensive income (loss), net of tax. For information regarding the sensitivity of and risks associated with the market 
value of portfolio investments and interest rates, see ““Item 7A - Quantitative and Qualitative Disclosure About Market Risk” in this Annual 
Report on Form 10-K.  

If we fail to hire and train additional personnel and improve our controls and procedures to respond to the growth of our business, the 
quality of our products and services could materially suffer and cause us to lose customers.  

 
Our business and operations have expanded rapidly since our inception. For example, from January 1, 2003 through December 31, 2011 , the 
number of our employees increased more than 640%, growing from 70 to 519. To continue expanding our customer base effectively and to meet 
our growth objectives for the future, we are currently working to fill multiple positions within our company. In addition, we must continue to 
successfully train, motivate and retain our existing and future employees. In order to manage our expanding operations, we will also need to 
continue to improve our management, operational and financial controls and our reporting systems and procedures. All of these measures will 
require significant expenditures and will demand the attention of management. If we are not able to hire, train and retain the necessary personnel, 
or if these operational and reporting improvements are not implemented successfully, the quality of our products and services could materially 
suffer as a result and cause us to lose customers.  

Our business may be subject to additional obligations to collect and remit sales, use or other tax and, any successful action by state, foreign 
or other authorities to collect additional sales, use or other tax could adversely harm our business.  

 
We file sales and/or use tax returns in certain states within the U.S. as required by law and certain client contracts for a portion of the hardware, 
software and services that we provide. We do not collect sales or other similar taxes in other states and many of the states do not apply sales or 
similar taxes to the vast majority of the services that we provide. However, one or more states could seek to impose additional sales or use tax 
collection and record-keeping obligations on us. Any successful action by state, foreign or other authorities to compel us to collect and remit 
sales or use tax, either retroactively, prospectively or both, could adversely affect our results of operations and business.  

We may not be able to identify suitable acquisition candidates or complete acquisitions successfully, which may inhibit our rate of growth, 
and we may not be successful in integrating any acquired businesses and acquisitions that we complete which may expose us to a number of 
unanticipated operational or financial risks.  
   
In addition to organic growth, we have pursued, and to the extent we continue to pursue, growth through the acquisition of  
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•  our ability to borrow, or our customer's availability to borrow, from other financial institutions could be adversely affected by 
further disruptions in the capital markets or other events, including actions by credit rating agencies and investor expectations.  
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companies or assets, we may enlarge our geographic markets, add experienced management and increase our product and service offerings. 
However, we may be unable to implement this growth strategy if we cannot identify suitable acquisition candidates or reach agreement on 
potential acquisitions on acceptable terms or for other reasons. Moreover, our acquisition efforts involve certain risks, including:  

   
The rapid growth of the clean energy sector may cause us to experience more competition for acquisition opportunities, which could result in 
higher valuations for acquisition candidates. As a result, we may be required to pay more for acquisitions we believe are beneficial, which could, 
in turn, require us to recognize additional goodwill in connection with such acquisitions. To the extent that any acquisition results in additional 
goodwill, it will reduce our tangible net worth, which might have an adverse effect on our credit. In addition, in the event that we issue shares of 
our common stock as part or all of the purchase price, an acquisition will dilute the ownership of our then-current stockholders. Once integrated, 
acquired operations may not achieve levels of revenues, synergies or productivity comparable to those achieved by our existing operations, or 
otherwise perform as expected. For example, we did not experience the anticipated revenue growth during 2011, 2010 and 2009 from our 
acquisitions of Enerwise and PES, which was due in part to PES not reaching its anticipated build-out and in part to the regulatory rule change in 
2008 that affected Enerwise's economic program in PJM. In addition, future acquisitions could result in the incurrence of additional indebtedness 
and other expenses. There can be no assurance that our acquisition strategy will not have a material adverse effect on our business, financial 
condition and results of operations.  
 
Risks Related to Our Common Stock  

Shares eligible for future sale may cause the market price for our common stock to decline even if our business is doing well.  

Sales of substantial amounts of our common stock in the public market, or the perception that these sales may occur, could cause the market 
price of our common stock to decline. This could also impair our ability to raise additional capital in the future through the sale of our equity 
securities. Under our fifth amended and restated certificate of incorporation, we are authorized to issue up to 150,000,000 shares of common 
stock, of which 25,913,694 shares of common stock were outstanding as of December 31, 2011 . We cannot predict the size of future issuances 
of our common stock or the effect, if any, that future sales and issuances of shares of our common stock, or the perception of such sales or 
issuances, would have on the market price of our common stock.  

We do not intend to pay dividends on our common stock.  

We have not declared or paid any dividends on our common stock to date, and we do not anticipate paying any dividends on our common stock 
in the foreseeable future. We intend to reinvest all future earnings in the development and growth of our business. In addition, our senior loan 
agreement prohibits us from paying dividends and future loan agreements may also prohibit the payment of dividends. Any future determination 
relating to our dividend policy will be at the discretion of our board of directors and will depend on our results of operations, financial condition, 
capital requirements, business opportunities, contractual restrictions and other factors deemed relevant. To the extent we do not pay dividends on 
our common stock, investors must look solely to stock appreciation for a return on their investment in our common stock.  

The sale of our common stock to Aspire Capital may cause substantial dilution to our existing stockholders and the sale of the shares of 
common stock acquired by Aspire Capital could cause the price of our common stock to decline.  

Shares offered to Aspire Capital under the Purchase Agreement between us and Aspire Capital may be sold over a period of up to 24 months 
from the date of the agreement. The number of shares ultimately offered for sale to Aspire Capital is dependent upon the number of shares we 
elect to sell to Aspire Capital under the Purchase Agreement. Depending upon market liquidity at the time, sales of shares of our common stock 
under the Purchase Agreement may cause the trading price of our common stock to decline. As of December 31, 2011, we have issued 400,000 
shares of common stock under the Purchase Agreement, excluding the 144,927 Commitment Shares. After Aspire Capital has acquired shares 
pursuant to the Purchase Agreement, it may sell all, some or none of those shares.  
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•  difficulty integrating operations and systems; 
•  the potential for key personnel and customers of the acquired company terminating their relationships with the acquired company 

as a result of the acquisition;  
•  additional financial and accounting challenges and complexities in areas such as tax planning and financial reporting; 
•  additional risks and liabilities (including for environmental-related costs) as a result of our acquisitions, some of which we may not 

discover during our due diligence;  
•  disruption of our ongoing business or insufficient management attention to our ongoing business; and 
•  realizing cost savings or other financial benefits we anticipated. 
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Aspire Capital may ultimately purchase all, some or none of the $10.0 million of our common stock together with the 144,927 shares of common 
stock we refer to as the Commitment Shares. Sales to Aspire Capital by us pursuant to the Purchase Agreement may result in substantial dilution 
to the interests of other holders of our common stock. The sale of a substantial number of shares of our common stock to Aspire Capital in this 
offering, or anticipation of such sales, could make it more difficult for us to sell equity or equity-related securities in the future at a time and at a 
price that we might otherwise wish to effect sales. However, we have the right to control the timing and amount of any sales of our shares to 
Aspire Capital and the Purchase Agreement may be terminated by us at any time at our discretion without any cost to us.  
 
Our fifth amended and restated certificate of incorporation, our second amended and restated bylaws and Delaware law contain provisions 
that could discourage acquisition bids or merger proposals, which may adversely affect the market price of our common stock.  

Provisions in our fifth amended and restated certificate of incorporation, our second amended and restated bylaws and applicable provisions of 
the General Corporation Law of the State of Delaware may make it more difficult or expensive for a third party to acquire control of us even if a 
change of control would be beneficial to the interests of our stockholders. These provisions could discourage potential hostile takeover attempts 
and could adversely affect the market price of our common stock. Our fifth amended and restated certificate of incorporation and our second 
amended and restated bylaws:  

 
In addition, Delaware law prohibits us from engaging in any business combination with any “interested stockholder,” meaning generally that a 
stockholder who beneficially owns more than 15% of our common stock cannot acquire us for a period of three years from the date this person 
became an interested stockholder, unless various conditions are met, such as approval of the transaction by our board of directors.  

Our common stock may not continue to trade on the Nasdaq Global Market, which could cause the price of our common stock to decline and 
make your shares more difficult to sell.  
 
In order for our common stock to trade on the Nasdaq Global Market, we must continue to meet the listing standards of that market. Among 
other things, those standards require that our common stock maintain a minimum closing bid price of at least $1.00 per share. During 2011, our 
common stock traded at times at prices near $1.00. If we do not continue to meet Nasdaq's applicable minimum listing standards, Nasdaq could 
delist us from the Nasdaq Global Market. If our common stock is delisted from the Nasdaq Global Market, we could seek to have our common 
stock listed on the Nasdaq Capital Market or other Nasdaq markets. However, delisting of our common stock from the Nasdaq Global Market 
could hinder your ability to sell, or obtain an accurate quotation for the price of, your shares of our common stock. Delisting could also adversely 
affect the perception among investors of Comverge and its prospects, which could lead to further declines in the market price of our common 
stock. Delisting may also make it more difficult and expensive for us to raise capital. In addition, delisting might subject us to a Securities and 
Exchange Commission rule that could adversely affect the ability of broker-dealers to sell or make a market in our common stock, thereby 
hindering your ability to sell your shares.  
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•  currently provide for a classified board of directors, which could discourage potential acquisition proposals and could delay or 
prevent a change of control. At our 2010 Annual Meeting, our shareholders approved a shareholder proposal that requested the 
board to take the necessary steps to declassify the board and to adopt the annual election of each director. While our board 
recommended declassifying the board at our 2011 Annual Meeting, the proposal did not receive the affirmative vote of at least 66 
2/3% of the total number of outstanding shares required to amend our certificate of incorporation in order to implement the 
declassification of the board and therefore, the classified structure of the board remains in place;  

•  authorize the issuance of blank check preferred stock that could be issued by our board of directors during a takeover attempt; 
•  prohibit cumulative voting in the election of directors, which would otherwise allow holders of less than a majority of stock to elect 

some directors;  
•  require super-majority voting to effect amendments to certain provisions of our fifth amended and restated certificate of 

incorporation and to effect amendments to our second amended and restated bylaws concerning the number of directors;  
•  limit who may call special meetings; 
•  prohibit stockholder action by written consent, requiring all actions to be taken at a meeting of the stockholders; 
•  establish advance notice requirements for nominating candidates for election to the board of directors or for proposing matters that 

can be acted upon by stockholders at a stockholders meeting; and  
•  require that vacancies on the board of directors, including newly-created directorships, be filled only by a majority vote of directors 

then in office.  



 

None.  

In Norcross, Georgia, we lease 35,600 square feet of office space which includes our Network Operations Center and supports both the 
Residential Business and C&I Business segments and our executive and administrative support functions. In East Hanover, New Jersey, we lease 
14,250 square feet of office space for our energy science and customer acquisition marketing functions, which primarily support our Residential 
Business segment. In Kennett Square, Pennsylvania, we lease 19,737 square feet of office space for our C&I Business segment and servicing one 
of our Pennsylvania utility programs. In Broomfield, Colorado, we lease approximately 4,300 square feet of office space for software 
development. We also lease properties in certain cities as program offices. The above facilities are in good condition, and we believe that our 
properties will be sufficient to support our operations for the foreseeable future. We do not own any properties.  

We have provided information about certain legal proceedings in which we are involved in “Part II, Item 8 - Financial Statements and 
Supplementary Data - Note 12.”  

In addition to the matters disclosed in Note 12, we are a party to various investigations, lawsuits, arbitrations, claims and other legal proceedings 
that arise in the ordinary course of our business, and, based on information available to us, we do not believe at this time that any such additional 
proceedings will individually, or in the aggregate, have a material adverse effect on our financial position, liquidity or results of operations. For 
further information on the risks we face from existing and future investigations, lawsuits, arbitrations, claims and other legal proceedings, please 
see “Part I, Item 1A - Risk Factors” of this report.  

Not applicable.  
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Part II  

Price Range of Common Stock  

Our common stock has been listed on the Nasdaq Global Market under the symbol “COMV” since April 12, 2007. Prior to that time, there was 
no public market for our common stock. The following table sets forth the range of high and low sales prices per share as reported on the Nasdaq 
Global Market for each quarterly period in 2011 and 2010.  

The closing sales price of our common stock on the Nasdaq Global Market was $1.42 per share on March 9, 2012. As of March 9, 2012, there 
were 27,552,580 shares of our common stock outstanding, which were held by approximately 275 holders of record. Such number of 
stockholders does not reflect the number of individuals or institutional investors holding stock in nominee name through banks, brokerage firms 
and others.  

Dividend Policy  

We have never paid any cash dividends on our common stock. For the foreseeable future, we intend to retain and reinvest any earnings in our 
business, and we do not anticipate paying any cash dividends. Whether or not we declare any dividends will be at the discretion of our board of 
directors, considering then-existing conditions, including our financial condition and results of operations, capital requirements, contractual 
restrictions (including those under our loan agreement), business opportunities and other factors that our board of directors deems relevant.  

Use of Proceeds from Public Offerings  

During 2007, we completed public offerings of our common stock on April 18, 2007 (Registration Nos. 333-137813 and 333-142082) and 
December 12, 2007 (Registration No. 333-146837). Net proceeds to us from both offerings were $110 million.  

Of the net proceeds received, we utilized $34 million for our two acquisitions completed during 2007, $10 million to repay outstanding debt over 
the last four years, $18 million for non-financed capital expenditures, and $48 million to fund the operations of our business and for general 
corporate purposes.  
 
Stock Price Performance Graph  

The following graph shows the total stockholder return of an investment of $100 in cash on April 12, 2007, the date we priced our stock pursuant 
to our initial public offering, through December 31, 2011 , for (1) our common stock, (2) the S&P 500 Index, (3) the Nasdaq Composite Index, 
and (4) the Nasdaq Clean Edge U.S. Liquid Series Index. After April 12, 2007, measurement points are the last trading day prior to the end of 
each of our quarters. Returns are based on historical results and are not intended to suggest future performance. Data for the S&P 500 Index, the 
Nasdaq Composite Index, and the Nasdaq Clean Edge U.S. Liquid Series Index assume reinvestment of dividends, if dividends were paid. We 
have never paid dividends on our common stock and have no present plans to do so.  
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Item 5.  Market for Registrant's Common Equity, Related Stockholder Matters and Issuer Purchases of Equity Securities 

      2011     2010  

Comverge, Inc.     First     Second     Third     Fourth     First     Second     Third     Fourth  
Price per Share     Quarter     Quarter     Quarter     Quarter     Quarter     Quarter     Quarter     Quarter  

High     $ 7.87     $ 5.09     $ 3.71     $ 1.98     $ 13.25     $ 12.28     $ 10.43     $ 8.36  
Low     $ 4.25     $ 2.50     $ 1.76     $ 1.03     $ 9.58     $ 8.23     $ 5.88     $ 5.81  
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25  

      March 31,     June 30,     September 30,     December 31,  

      2011     2011     2011     2011  

Comverge, Inc.     $ 25.89     $ 16.50     $ 10.11     $ 7.00  
S&P 500     $ 129.31     $ 128.81     $ 110.35     $ 122.66  
Nasdaq Composite Index     $ 112.13     $ 111.82     $ 97.38     $ 105.03  
Nasdaq Clean Edge U.S. Liquid Series Index     $ 79.73     $ 72.25     $ 47.30     $ 45.66  

      March 31,     June 30,     September 30,     December 31,  

      2010     2010     2010     2010  

Comverge, Inc.     $ 62.83     $ 49.78     $ 43.67     $ 38.39  
S&P 500     $ 114.06     $ 100.53     $ 111.31     $ 122.66  
Nasdaq Composite Index     $ 96.68     $ 85.04     $ 95.50     $ 106.96  
Nasdaq Clean Edge U.S. Liquid Series Index     $ 73.68     $ 62.87     $ 72.05     $ 77.49  

      March 31,     June 30,     September 30,     December 31,  

      2009     2009     2009     2009  

Comverge, Inc.     $ 38.61     $ 67.22     $ 67.83     $ 62.44  
S&P 500     $ 61.92     $ 78.21     $ 97.75     $ 108.76  
Nasdaq Composite Index     $ 61.63     $ 73.98     $ 85.57     $ 91.49  
Nasdaq Clean Edge U.S. Liquid Series Index     $ 49.84     $ 65.18     $ 72.49     $ 75.87  

      March 31,     June 30,     September 30,     December 31,  

      2008     2008     2008     2008  

Comverge, Inc.     $ 57.39     $ 77.67     $ 25.56     $ 27.22  
S&P 500     $ 92.18     $ 89.20     $ 81.17     $ 62.95  
Nasdaq Composite Index     $ 91.89     $ 92.45     $ 84.34     $ 63.58  
Nasdaq Clean Edge U.S. Liquid Series Index     $ 107.79     $ 116.12     $ 89.21     $ 52.71  
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As of March 9, 2012, the total value of an investment of $100 in cash on April 12, 2007 through March 9, 2012 would be $7.89, $133.71, 
$120.48 and $50.57 for our common stock, the S&P 500 Index, the Nasdaq Composite Index, and the Nasdaq Clean Edge U.S. Liquid Series 
Index, respectively.  

The stock price performance data included in the above graph and table is not intended to be indicative of future stock price performance.  
   

Purchases of Equity Securities by the Issuer and Affiliate Purchases  
 
The following table discloses purchases of shares of our common stock made by us or on our behalf for the periods shown below.  
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      April 12,     June 30,     September 30,     December 31,  

      2007     2007     2007     2007  

Comverge, Inc.     $ 100.00     $ 172.28     $ 182.56     $ 174.94  
S&P 500     $ 100.00     $ 104.30     $ 106.40     $ 102.33  
Nasdaq Composite Index     $ 100.00     $ 104.96     $ 108.92     $ 106.93  
Nasdaq Clean Edge U.S. Liquid Series Index     $ 100.00     $ 110.06     $ 117.70     $ 144.79  

      Total Number of     Average Price  
Period     Shares Purchased (1)     Paid per Share  

October 2011     514     $ 1.63  
November 2011     8,513     $ 1.43  
December 2011     300     $ 1.29  

(1)  Represents shares surrendered by employees to exercise stock options and to satisfy tax withholding obligations on vested restricted 
stock and stock option exercises pursuant to the Amended and Restated 2006 Long-Term Incentive Plan.  
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The following tables set forth our selected historical financial data for the periods indicated. The selected statement of operations data for the 
years ended December 31, 2011, 2010 and 2009, and the selected balance sheet data as of December 31, 2011 and 2010, have been derived from 
our audited financial statements and related notes thereto included elsewhere in this annual report. The selected statement of operations data for 
the years ended December 31, 2008 and 2007, and the selected balance sheet data as of December 31, 2009, 2008, and 2007, have been derived 
from our audited financial statements and related notes thereto not included in this annual report.  

The information presented below should be read in conjunction with “Management's Discussion and Analysis of Financial Condition and Results 
of Operations” and the financial statements and the notes thereto included elsewhere in this annual report.  
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Item 6.  Selected Financial Data 

      Year Ended December 31,  

      2011 (1)     2010 (1)     2009 (1)     2008 (1)     2007  

      (in thousands, except per share data)  

Statement of Operations Data:                                

Total revenue     $ 136,420     $ 119,389     $ 98,844     $ 77,238     $ 55,162  
Total cost of revenue     80,415     74,538     65,648     43,335     28,818  
Gross profit     56,005     44,851     33,196     33,903     26,344  
Operating expenses                                

General and administrative expenses     41,000     39,362     37,781     34,463     22,072  
Marketing and selling expenses     20,136     18,031     17,737     15,738     9,831  
Research and development expenses     4,297     6,279     4,878     1,137     997  
Amortization of intangible assets     645     2,144     2,209     2,439     973  
Impairment charges     —    9,871     —    75,432     — 
Operating loss     (10,073 )    (30,836 )    (29,409 )    (95,306 )    (7,529 ) 

Interest and other expense (income), net     2,680     854     2,038     (299 )    (1,072 ) 

Loss before income taxes     (12,753 )    (31,690 )    (31,447 )    (95,007 )    (6,457 ) 

Provision (benefit) for income taxes     72     (339 )    219     (901 )    147  

Net loss     $ (12,825 )    $ (31,351 )    $ (31,666 )    $ (94,106 )    $ (6,604 ) 

                      

Net loss per share (basic and diluted)     $ (0.52 )    $ (1.27 )    $ (1.45 )    $ (4.45 )    $ (0.46 ) 

      As of December 31,  

      2011     2010     2009     2008     2007  

      (in thousands)  
Balance Sheet Data:                                

Cash and cash equivalents and marketable securities     $ 23,641     $ 35,592     $ 50,478     $ 47,847     $ 72,929  
Goodwill and intangible assets     4,134     4,315     16,958     18,430     93,197  
Total assets     105,409     114,157     120,897     125,157     203,145  
Total long-term liabilities     19,115     25,486     13,867     29,499     30,496  
Shareholders' equity     36,981     46,058     74,044     67,660     152,631  

(1)  The results of operations for the years ended December 31, 2011, 2010, 2009 and 2008 will not be comparable to the results of 
operations for the year ended December 31, 2007 due to the Enerwise and PES acquisitions completed in the second half of 2007. The 
year ended December 31, 2007 includes results from the date of acquisitions to the end of the year. The years ended December 31, 
2011, 2010, 2009 and 2008 include a full year of operating results for the consolidated company, including the acquired entities.  
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Item 7.      Management's Discussion and Analysis of Financial Condition and Results of Operations  

You should read the following discussion together with the financial statements and the notes thereto included elsewhere in this annual report. 
This discussion contains forward-looking statements that are based on management's current expectations, estimates and projections about our 
business and operations. The cautionary statements made in this annual report should be read as applying to all related forward-looking 
statements wherever they appear in this annual report. Our actual results may differ materially from those currently anticipated and expressed 
in such forward-looking statements as a result of a number of factors, including those we discuss under “Risk Factors” and elsewhere in this 
annual report.  
   
Overview  
   
Comverge is a leading provider of intelligent energy management, or IEM, solutions that empower utilities, commercial and industrial 
customers, and residential consumers to use energy in a more effective and efficient manner.  IEM solutions build upon demand response, 
enabling two-way communication between providers and consumers, giving all customer classes the insight and control needed to optimize 
energy usage and meet peak demand.  Beyond reducing the energy load, this new approach reduces cost for the utility or grid operator, integrates 
other systems and allows for the informed decision-making that will power the smart grid.  
   
We provide our IEM solutions through our two reportable segments: the Residential Business segment and the Commercial & Industrial, or C&I, 
Business segment.  The Residential Business segment sells IEM solutions to utility customers for use in programs with residential and small 
commercial end-use participants.  These solutions include hardware, our IntelliSOURCE software and services, such as installation, participant 
marketing and program management.  If the utility customer elects to own the IEM system, we refer to the program as a turnkey program. If we 
provide capacity through fully-outsourced programs, in which we typically own the underlying system, we refer to the program as a Virtual 
Peaking Capacity, or VPC, program.  Our VPC programs are pay-for-performance in that we are only paid for capacity that we provide as 
determined by a measurement and verification process with our customers.  The C&I Business segment provides IEM solutions to utilities and 
independent system operators that are managing programs or auctions for large C&I consumers.  These solutions are delivered through the 
management of C&I megawatts in open markets and VPC programs as well as through the completion of energy efficiency projects.  
 
Liquidity  
 
We were notified by letters dated February 24, 2012 and March 8, 2012, that Grace Bay Holdings II, LLC (“Grace Bay”) had acquired all of the 
outstanding principal amount of the notes issued by Partners for Growth III, L.P. (“PFG”) and all other rights and obligations under our loan 
agreement with PFG. Our SVB and Grace Bay loan and security agreements contain customary covenants, including covenants which require us 
to meet specified financial ratios and financial tests. The Grace Bay agreement sets forth quarterly revenue targets that if not maintained, give 
Grace Bay the right to require us to make monthly repayments of the loan balance over the remaining term of the loan. For the fiscal quarter 
ended December 31, 2011, we were not able to meet the revenue targets in the Grace Bay agreement and Grace Bay has requested that we begin 
making amortization payments. If we subsequently comply with the minimum revenues target for succeeding measurements periods, we will 
prospectively cease monthly amortization of the loan; provided however, Grace Bay may again exercise its right to require amortization under 
the loan agreement if we fail to meet future minimum revenue targets. In letters dated February 27, 2012 and March 1, 2012, Grace Bay also 
alleged that we are in default under the Grace Bay agreement. An event of default in the Grace Bay agreement triggers a cross-default in the 
SVB loan and security agreement. Such events of default may result in the acceleration of the maturity of indebtedness outstanding under these 
agreements, which would require us to repay all amounts outstanding. If the maturity of our indebtedness is accelerated, we may not have 
sufficient funds available for repayment or we may not have the ability to borrow or obtain sufficient funds to replace the accelerated 
indebtedness on terms acceptable to us or at all. As of the date of this filing on Form 10-K, the Company has not received notice to accelerate the 
debt and would contest any such acceleration.  
 
Management continues actively exploring all such financing options including restructuring of its current credit facilities in the near term or the 
possible sale of the Company. Our ability to secure additional capital or modify our existing debt terms to meet our projected revenue growth or 
cash expenditure reductions or our ability to sell the Company cannot be assured. In addition, certain financing options may require the consent 
of our current debt holders and we may not be able to obtain such consent or the terms of such consent may be cost-prohibitive. Thus, due to the 
combination of the amount of cash flow that is expected from operations, debt that is due in 2012, and the restrictive debt covenants with which 
it may not comply, there is substantial doubt about the Company's ability to continue as a going concern. The consolidated financial statements 
have been prepared assuming that we will continue as a going concern and contemplate the realization of assets and the satisfaction of liabilities 
in  
 

28  



Index to Form 10-K  

 
the normal course of business.  
 
See Liquidity and Capital Resources herein for further details.  
 
Payments from Long-Term Contracts  
 
Payments from long-term contracts represent our estimate of total payments that we expect to receive under long-term agreements with our 
customers. Our assumptions are based on timing of cash receipts, which will not necessarily be equivalent to revenue recognized in each period. 
The information presented below with respect to payments from long-term contracts includes payment assumptions for our VPC and energy 
efficiency, turnkey, open market and market operator programs. As of December 31, 2011 , we estimated that our total payments to be received 
through 2024 are approximately $539 million. The table below summarizes these expected payments from long-term contracts in the year in 
which we anticipate receipt. For 2012, a portion of the cash payments has already been reflected in revenue for the year ended December 31, 
2011.  

 
These estimates of payments from long-term contracts are forward-looking statements based on the contractual terms and conditions. In 
management’s view, such information was prepared on a reasonable basis, reflects the best currently available estimates and judgments, and, to 
management’s knowledge and belief, presents the assumptions and considerations on which we base our belief that we can receive such 
payments. However, this information should not be relied upon as being necessarily indicative of actual future results, and readers of this filing 
should not place undue reliance on this information. Any differences among these assumptions, other factors and our actual experiences may 
result in actual payments in future periods significantly differing from management’s current estimates of payments allowed under the long-term 
contracts and our actual experiences may result in actual payments collected being significantly lower than current estimates. See "Part I, Item 
1A - Risk Factors— We may not receive the payments anticipated by our long-term contracts and recognize revenues or the anticipated margins 
from our backlog, and comparisons of period-to-period estimates are not necessarily meaningful and may not be indicative of actual payments .”  
The information in this section is designed to summarize the financial terms of our long-term contracts and is not intended to provide guidance 
on our future operating results, including revenue or profitability.  
   
VPC and Energy Efficiency Programs  
   
In calculating an estimated $210 million of payments through 2024 from our VPC and energy efficiency contracts, we have 
included expectations regarding build-out based on our historical experience as well as future expectations of participant enrollment in each 
contract’s service territory.  We have assumed that once our build-out phase is completed, we will operate our VPC contracts at the capacity 
achieved during build-out.  
   
For our VPC contracts, the amount our utility customers pay to us at the end of each contract year may vary due to the results of measurement 
and verification tests performed each contract year based on the electric capacity that we made available to the utility during the contract year. 
The payments from VPC contracts reflect our most reasonable currently available estimates and judgments regarding the capacity that we 
believe we will provide our utility customer in future periods.  
   
The amount of available capacity we are able to provide, and therefore the amount of payments we receive, is dependent upon the number of 
participants in our VPC programs. For purposes of estimating our payments under long-term contracts, we have assumed the rate of replacement 
of participant terminations under our VPC contracts will remain consistent with our historical average.  
 
Turnkey Programs  
   
Our turnkey contracts as of December 31, 2011 represent $98 million in payments expected to be received through the year 2014 with seven 
utility customers to provide products, software, and services, including program management, installation,  
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     Payments  
     from Long-  

     Term Contracts  

2012    $ 147  
2013    141  
2014    101  
Thereafter    150  

Total    $ 539  
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and/or marketing.  Payments from turnkey contracts are based on contractual anticipated order volumes, forecasted installations and other 
services applied over the term of the contract.  
 
  Open Market Programs  
   
As of December 31, 2011 , we expect to receive $183 million in long-term payments through the year 2015 in open market programs in which 
we have been awarded megawatts.  In estimating the long-term payments, we have assumed that we will retain our commercial and industrial 
participants that we have currently enrolled in the programs and that we will be able to enroll additional participants or fulfill additional capacity 
through incremental auctions in order to meet the megawatts awarded to us.  
 
Market Operator  
 
As of December 31, 2011, we expect to receive $27 million in long-term payments through 2013 as we create and co-manage Africa's first open 
market for demand response resources. Under the terms of agreement, we will deploy the IntelliSOURCE 2.0 platform for Eskom to register, 
dispatch and operate a new competitive demand response market in South Africa.  
   
Other Contracts  
   
We expect to receive an estimated $21 million in payments through 2014 pursuant to currently executed contracts for our IEM solutions, the 
majority of which is based on projected hardware orders.  
   
In addition to the foregoing assumptions, our estimated payments from long-term contracts assume that we will be able to meet, on a timely 
basis, all of our obligations under these contracts and that our customers will not terminate the contracts for convenience or other reasons. Our 
annual net loss in 2011, 2010 and 2009 was $12.8 million , $31.4 million and $31.7 million, respectively. We may continue to generate annual 
net losses in the future, including through the term of our long-term contracts. See “Part I, Item 1A - Risk Factors— We have incurred annual 
net losses since our inception, and we may continue to incur annual net losses in the future. ”  
   
Although we currently intend to release quarterly updates of future revisions that we may make to our estimated payments from long-term 
contracts, we do not undertake any obligation to release the results of any future revisions that we may make to these estimated payments from 
long-term contracts to reflect events or circumstances occurring after the date of this filing.  
   
Backlog  
   
Our backlog represents our estimate of revenue from commitments, including purchase orders and long-term contracts, that we expect to 
recognize over the course of the next twelve months.  The timing of payments from long-term contracts and revenue recognition may vary period 
to period. The inaccuracy of any of our estimates and other factors may result in actual results being significantly lower than estimated under our 
reported backlog.  Material delays, operational deficiencies, market conditions, cancellations or payment defaults could materially affect our 
financial condition, results of operation and cash flow.  Accordingly, a comparison of backlog from period to period is not necessarily 
meaningful and may not be indicative of actual revenues.  As of December 31, 2011 , we had contractual backlog of $143 million through 
December 31, 2012.  
 
Megawatts  
   
We evaluate the megawatts of capacity that we make available to the electric utility industry according to operating segment. For VPC, energy 
efficiency and turnkey contracts, we include the maximum contracted capacity at contract inception. For open markets, we included megawatts 
when we had enrolled a participant in prior periods. In order to present megawatts in a more consistent manner with the VPC, energy efficiency 
and turnkey programs, we have updated our disclosure to include the maximum megawatts that we have been awarded for an auction period for 
our capacity megawatts. For our role as a market operator, we have included the amount of megawatts that we believe will be registered in the 
market. The following table summarizes our megawatts as of December 31, 2011 and 2010. The megawatts presented as of December 31, 2010 
have been revised to be consistent with the presentation as of December 31, 2011.   
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(1) Our VPC contract with NV Energy for 155 megawatts of contracted capacity is no longer in effect for 2011.  
(2) Megawatts reported for Open Markets include capacity which may be enrolled in the various programs specific to the individual RTO/ISO 
market structure.  Each market allows demand resources to participate in their capacity, energy and/or ancillary services markets, to the extent in 
which the individual resources are able to meet requirements for fulfillment of specific market products.  For example, a resource may be 
enrolled in capacity, reserve and energy programs and at different levels such that the same megawatts are included in each program's 
participation.     
(3) The megawatts presented in the tables above do not include 437 megawatts that we manage for a fee. We believe these megawatts are more 
effectively assessed by considering sites, and we have removed these megawatts from the disclosure of megawatts.  
 
 
 

31  

   As of December 31, 2011  

(Megawatts)  
Residential  

Business    
C&I  

Business    
Total  

Comverge  

VPC and energy efficiency (1)  442    294    736  
Turnkey  692    —   692  
Open market (2)  —   2,636    2,636  
Market operator  —   500    500  
Total (3)  1,134    3,430    4,564  

   As of December 31, 2010  

(Megawatts)  
Residential  

Business    
C&I  

Business    
Total  

Comverge  

VPC and energy efficiency  597    294    891  
Turnkey  690    —   690  
Open market (2)  —   2,139    2,139  
Market operator  —   —   — 
Total (3)  1,287    2,433    3,720  
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Results of Operations  
   
Year Ended December 31, 2011 Compared to Year Ended December 31, 2010  
   
Revenue  
   
The following table summarizes our revenue for the year ended December 31, 2011 and 2010 (dollars in thousands):  
   

 
Residential Business  
   
Our Residential Business segment had revenue of $77.4 million for the year ended December 31, 2011 compared to $67.6 million for the year 
ended December 31, 2010 , an increase of $9.8 million or 14% . The increase in revenue is due to a $14.9 million increase from our turnkey 
programs as we continued to build out these programs during the year ended December 31, 2011 . The increase in revenue from turnkey 
programs was partially offset by a $0.9 million decrease in our VPC programs. For our residential VPC programs during the year ended 
December 31, 2011, we recognized a decrease of $3.0 million from our Nevada program which expired on January 1, 2011 and a decrease of 
$2.5 million due to lower available capacity in 2011 compared to 2010 for certain of our VPC programs as well as a non-recurring contractual 
payment in one of our VPC programs during 2010. These decreases in revenue from certain of our residential VPC programs were partially 
offset by an increase of $4.6 million from our Pennsylvania VPC program, which began initial build-out in 2011. The remaining decrease of $4.2 
million is due to our other product and service sales as one of our customers transitioned to a full turnkey program in mid-2010, a services 
agreement expired at the end of 2010 and we did not bid substantial residential megawatts into an open market during 2011. These decreases in 
other product and service sales were partially offset by the payments received from White-Rodgers as discussed below.  
   
During the year ended December 31, 2011 , we sold 257,000 digital control units and thermostats compared to 210,000 digital control units and 
thermostats during the year ended December 31, 2010 , an increase of 47,000 units mainly due to the build-out of digital control units in our 
turnkey programs.  For the year ended December 31, 2011 , our turnkey programs comprised 50% of total units sold compared to 44% during the 
year ended December 31, 2010 .  
 
In August 2010, we were notified by the supplier of our thermostats, White-Rodgers, that White-Rodgers had filed with the Consumer Product 
Safety Commission, or CPSC, to address a product issue with the thermostats that White-Rodgers had shipped to Comverge.  White-Rodgers did 
not concede that the thermostats contained a defect or posed a substantial product hazard, but voluntarily proposed a corrective action plan to 
address thermostats in inventory and thermostats installed in the field.  In January 2011, the CPSC approved the corrective action plan.  White-
Rodgers stated that it will provide compensation for our work in implementing the corrective action plan and, to date, we received a non-
recurring payment during the first and third quarters of 2011 for the majority of our field work.  After the corrective action plan was approved 
and any needed remediation work was completed for our inventory, we resumed installing thermostats in certain turnkey programs during the 
first quarter of 2011.  Please also see “Part I, Item 3 - Legal Proceedings” and “Part II, Item 8 - Financial Statements and Supplementary Data - 
Note 12” in this report for additional information related to the White-Rodgers thermostats.  
   
C&I Business  
   
Our C&I Business segment had revenue of $59.0 million for the year ended December 31, 2011 compared to $51.8 million for the year ended 
December 31, 2010 , an increase of $7.2 million or 14% .  The increase in revenue is due to an increase of $4.2 million in VPC program revenue 
as we committed and fulfilled increased megawatts compared to the prior year's control season, an increase of $1.3 million in energy efficiency 
program revenue due to the increase in annual payments that we received for maintaining the lighting upgrades originally installed as well as 
increased build-out, an increase of $0.8 million in  
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     Year Ended  

     December 31,  

     2011    2010    
Percent  
Change  

Segment Revenue:                 

Residential Business    $ 77,405    $ 67,605    14 % 

C&I Business    59,015    51,784    14 % 

Total    $ 136,420    $ 119,389    14 % 



Index to Form 10-K  

 
revenue from other energy services and an increase of $0.9 million in our open market programs. The increase in open market revenue of $0.9 
million consisted of an increase of $2.7 million recognized due to the results of an incremental auction in the PJM open market and $4.6 million 
in other open markets in which we participate, excluding the PJM capacity program, partially offset by a decrease of $6.4 million in PJM 
capacity revenue due to a decrease of approximately 40% in the current program auction price compared to the prior program year.  
 
Gross Profit and Gross Margin  
   
The following table summarizes our gross profit and gross margin for the year ended December 31, 2011 and 2010 (dollars in thousands):  
 

   
Residential Business  
   
Gross profit for our Residential Business segment was $33.5 million for the year ended December 31, 2011 compared to $27.9 million for the 
year ended December 31, 2010 , an increase of $5.6 million or 20%. The increase in gross profit is due to an increase of $6.2 million from our 
turnkey programs and $0.8 million from our VPC programs partially offset by a decrease of $1.4 million from our other product and service 
sales.  The increase in gross profit from our turnkey programs is due to the increased revenue as we continued to build out these programs during 
the year ended December 31, 2011 . The increase in gross profit from our VPC programs is a result of the gross profit contributed by our new 
Pennsylvania program partially offset by a decrease from our remaining residential VPC programs, in the aggregate, including the NV Energy 
contract expiration.    
   
Gross margin for our Residential Business segment was 43% for the year ended December 31, 2011 compared to 41% for the year ended 
December 31, 2010 . The increase of two percentage points is due to the higher gross margin contributed by our turnkey programs as we focused 
on efficient build-out as well as the non-recurring payments received from White-Rodgers during the first and third quarters of 2011 for a 
portion of our field work to implement White-Rodgers' corrective action plan.  
   
C&I Business  
   
Gross profit for our C&I Business segment was $22.5 million for the year ended December 31, 2011 compared to $17.0 million for the year 
ended December 31, 2010 , an increase of $5.6 million or 33%. The increase in gross profit is due to an increase of $2.5 million from our VPC 
programs, $1.7 million from our energy efficiency programs due to the increase in annual payments that we received for maintaining the lighting 
upgrades originally installed as well as increased cost efficiency and $1.4 million from our open markets. Gross profit from our open markets 
included $2.7 million of revenue recognized on a net basis from the incremental auction.  
 
Gross margin for the year ended December 31, 2011 was 38% compared to 33% for the year ended December 31, 2010 . The increase of five 
percentage points was mainly due to the recognition of revenue from the incremental auction.  
   
Operating Expenses  
   
The following table summarizes our operating expenses for the year ended December 31, 2011 and 2010 (dollars in thousands):  
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     Year Ended  

     December 31,  

     2011    2010  

     
Gross  
Profit    

Gross  
Margin    

Gross  
Profit    

Gross  
Margin  

Segment Gross Profit:                      

Residential Business    $ 33,471    43 %   $ 27,887    41 % 

C&I Business    22,534    38 %   16,964    33 % 

Total    $ 56,005    41 %   $ 44,851    38 % 
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* Not meaningful.  
 
General and Administrative Expenses  
   
General and administrative expenses were $41.0 million for the year ended December 31, 2011 compared to $39.4 million for the year ended 
December 31, 2010 , an increase of $1.6 million or 4% . The increase in general and administrative expenses is due to an increase of $0.6 million 
in compensation and benefits, $1.5 million in professional and consulting fees mainly due to financial and legal advisers to the Board of 
Directors for strategic initiatives, $0.5 million in travel and entertainment, $0.8 million in depreciation expense and $0.3 million in insurance 
expense partially offset by a decrease of $2.1 million in centralization costs that were recorded during the year ended December 31, 2010.  

On July 25, 2011, we announced a cost initiative, which is focused on streamlining and simplifying operations to assist in accelerating our path 
to profitability. This initiative is expected to reduce annual expenses by $4.1 million, which resulted in a reduction in headcount during 2011 and 
efficiencies gained from improved management of our supply chain, warehousing and corporate procurement functions. During the year ended 
December 31, 2011, we incurred $0.8 million in costs, primarily in compensation and benefits, to implement the initiative. We do not expect 
significant additional costs in 2012.  

 
  Marketing and Selling Expenses  
   
Marketing and selling expenses were $20.1 million for the year ended December 31, 2011 compared to $18.0 million for the year ended 
December 31, 2010 , an increase of $2.1 million or 12% . The increase in marketing and selling expenses was mainly due to an increase of $0.4 
million in compensation and benefits, $0.9 million in commissions expense, $0.4 million in consulting expense, $0.2 million in marketing and 
advertising and $0.2 million in other expenses.  
   
Research and Development Expenses  
   
Research and development expenses were $4.3 million for the year ended December 31, 2011 compared to $6.3 million for the year ended 
December 31, 2010 , a decrease of $2.0 million or 32% . The decrease in research and development expenses is due to our capitalizing certain 
labor costs of $1.3 million related to the development of IntelliSOURCE version 2.0 and version 3.0 during the period as well as a decrease in 
expense of $0.7 million due to compensation and benefits and consulting expense. IntelliSOURCE version 2.0 was released in April 2011.  
 
Intangible Assets  
   
Amortization of intangible assets was $0.6 million for the year ended December 31, 2011 compared to $2.1 million for the year ended 
December 31, 2010 , a decrease of $1.5 million or 70% . The decrease in amortization expense is primarily due to the decrease in intangible 
assets as a result of our impairment assessment during the fourth quarter of 2010.    
 
In addition to the amortization presented in operating expenses, we also recorded $0.9 million and $0.7 million for the years ended December 31, 
2011 and 2010, respectively, in cost of revenue.  
 
Impairment Charges  

We entered into an amendment with a certain customer during the fourth quarter of 2010 that decreased committed capacity in the Energy 
Efficiency reporting unit in the C&I Business segment, thereby reducing future cash flows. The decline in future  
 

34  

     Year Ended  

     December 31,  

     2011    2010    
Percent  
Change  

Operating Expenses:                 

General and administrative expenses    $ 41,000    $ 39,362    4  % 

Marketing and selling expenses    20,136    18,031    12  % 

Research and development expenses    4,297    6,279    (32 )% 

Amortization of intangible assets    645    2,144    (70 )% 

Impairment charges    —   9,871    *  

Total    $ 66,078    $ 75,687    (13 )% 
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cash flows impacted the fair value of the reporting unit, causing its carrying value to exceed its fair value, when we performed our impairment 
assessment. The valuation for the goodwill was performed using a discounted cash flow income approach to valuing the business using a 13.1% 
discount rate. Based on the results of the assessment, we recorded $7.7 million in impairment charges in the fourth quarter of 2010. We also 
evaluated the Energy Efficiency reporting unit's intangible assets for impairment. Based on the evaluation, we recorded $2.2 million in 
impairment charges related to non-compete agreements and contract acquisition intangible assets. The Energy Efficiency reporting unit's 
goodwill and intangible assets were fully impaired and no further balance remains.  
 
Total non-cash impairment charges for the year ended December 31, 2010 were $9.3 million, net of tax benefit. For the year ended December 
31, 2010, the impairment charge, net of tax benefit, per share, was $0.38.  
   
Interest Expense, Net  
   
We recorded net interest and other expense of $2.7 million during the year ended December 31, 2011 compared to $0.9 million during the year 
ended December 31, 2010 , an increase of $1.8 million. The increase in net interest is primarily due to the increased interest expense associated 
with our subordinated convertible loan agreement with Grace Bay, which was entered into with PFG on November 5, 2010 and amended 
effective March 31, 2011, the interest incurred as a result of outstanding letters of credit and the $0.5 million charge to write off unamortized 
debt issuance costs during the first quarter of 2011 related to the modification of the Grace Bay agreement.  
 
Other Income, Net  
   
Net other income remained consistent at $36,000 for the year ended December 31, 2011 compared to $21,000 for the year ended December 31, 
2010.  
 
Income Taxes  
   
A provision of $0.1 million was recorded for the year ended December 31, 2011 related to taxable income in one state. A tax benefit of $0.3 
million was recorded during the year ended December 31, 2010 as a result of the impairment of certain intangible assets. We provided a full 
valuation allowance for our deferred tax assets because the realization of any future tax benefits could not be sufficiently assured as of 
December 31, 2011 and 2010 .  
 

Results of Operations  
 
Year Ended December 31, 2010 Compared to Year Ended December 31, 2009  
 
Prior to December 31, 2010, we reported the results of operations in three segments: the Utility Products & Services segment, the Residential 
Business segment and the C&I Business segment. Starting for the year ended December 31, 2010, the former Utility Products & Services 
segment is presented as part of the Residential Business segment. The results of our Energy Efficiency programs were previously reported in the 
Residential Business segment. Starting for the year ended December 31, 2010, the Energy Efficiency programs are reported as part of the C&I 
Business segment. Accordingly, the results of operations have been reclassified for the year ended December 31, 2009 to conform to the 
presentation for the years ended December 31, 2011 and 2010. We believe that this reporting structure more accurately represents the broader 
customer markets that we serve: residential, and commercial and industrial.  

See “Item 8. Financial Statements and Supplementary Data, Note 15” for our presentation of results of operations for the last three fiscal years 
by reportable segment.  
 
Revenue  
 
The following table summarizes our revenue for the years ended December 31, 2010 and 2009 (dollars in thousands):  
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Residential Business  

Our Residential Business segment had revenue of $67.6 million for the year ended December 31, 2010 compared to $60.5 million for the year 
ended December 31, 2009, an increase of $7.1 million or 12%. The increase in revenue is due to an increase of $20.3 million in revenue from our 
turnkey programs as we continued to ramp existing programs, expanded one of our programs into a new region and began operations for three 
new programs during the year ended December 31, 2010. The increase in revenue from turnkey programs was partially offset by a decrease of 
$7.0 million in revenue from our residential VPC programs and $6.2 million from our other product and service sales partially due to the impact 
on revenue from the White-Rodgers product issue as described below. The decrease in residential VPC program revenue was due to the NV 
Energy VPC program, which transitioned from an aggressive growth phase in 2009 to primarily maintenance of the megawatts previously 
deployed in 2010.    

We defer revenue and direct cost under our VPC contracts until such revenue can be made fixed and determinable through a measurement and 
verification test, generally in our fourth quarter. In the fourth quarters of the years ended December 31, 2010 and 2009, we recognized VPC 
contract revenue of $19.0 million and $25.7 million, respectively.  

During the year ended December 31, 2010, we sold 210,000 units of thermostats and digital control units compared to 182,000 units of 
thermostats and digital control units during the year ended December 31, 2009.  For the year ended December 31, 2010, our turnkey programs 
comprised 44% of total units sold compared to 8% during the year ended December 31, 2009.  

In August 2010, we were notified by the supplier of our thermostats, White-Rodgers, that White-Rodgers had filed with the Consumer Product 
Safety Commission, or CPSC, to address a product issue with the thermostats that White-Rodgers had shipped to Comverge.  White-Rodgers has 
not conceded that the thermostats contain a defect or pose a substantial product hazard, but has nevertheless voluntarily proposed a corrective 
action plan to address thermostats in inventory and thermostats installed in the field. In January 2011, the CPSC approved the corrective action 
plan.  White-Rodgers has stated that it will cover reasonable costs associated with implementing the corrective action plan.  This corrective 
action by White-Rodgers negatively impacted revenue and operating cost in 2010.  

C&I Business  

Our C&I Business segment had revenue of $51.8 million for the year ended December 31, 2010 compared to $38.3 million for the year ended 
December 31, 2009, an increase of $13.5 million or 35%. The increase in revenue is due to an increase of $14.1 million in revenue from 
increased megawatts in open market programs across the nation, primarily the PJM capacity program. In addition, the C&I Business segment 
had an increase of $4.1 million in revenue due to increased megawatt commitments in our C&I VPC programs compared to the prior year. The 
increase in open market and C&I VPC program revenue was partially offset by a decrease of $4.6 million in the energy efficiency programs and 
a decrease of $0.1 million in other energy engineering services. The decrease in revenue from our energy efficiency programs is primarily due to 
a decline in the number of installations we performed compared to the prior year. For 2011, notwithstanding a decrease in the price per megawatt 
for PJM, our largest customer in 2010, we expect that growth in our other geographical markets and our C&I VPC programs to result in 
increased revenue in our C&I Business segment compared to 2010.  

Gross Profit and Margin  

The following table summarizes our gross profit and gross margin for the years ended December 31, 2010 and 2009 (dollars in thousands):  
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      Year Ended December 31,  

                  Percent  

      2010     2009     Change  

Segment Revenue:                    

Residential Business     $ 67,605     $ 60,496     12 % 

Commercial & Industrial Business     51,784     38,348     35 % 

Total     $ 119,389     $ 98,844     21 % 
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Residential Business  

Gross profit for our Residential Business segment was $27.9 million for the year ended December 31, 2010 compared to $22.0 million for the 
year ended December 31, 2009, an increase of $5.9 million or 27%. The increase in gross profit is due to an increase of $4.9 million from our 
turnkey programs and $5.0 million from our VPC programs partially offset by a decrease of $4.0 million from our other product and service 
sales. The increase in gross profit from our turnkey programs is due to the increased revenue during the year ended December 31, 2010 as a 
result of our operation of expanded and new programs. The increase in gross profit from our VPC programs is a result of the higher gross margin 
provided as we fully expensed the cost of capital deployed in our NV Energy VPC contract during 2009, prior to the one-year contract extension. 
The gross profit from other product and service sales decreased, in part, due to the decrease in sales from certain thermostat customers as a result 
of the White-Rodgers corrective action.  

Gross margin for our Residential Business segment was 41% for the year ended December 31, 2010 compared to 36% for the year ended 
December 31, 2009, an increase of five percentage points. The increase was due to the gross margin contributed by the residential VPC 
programs.  

C&I Business  

Gross profit for our C&I Business segment was $17.0 million for the year ended December 31, 2010 compared to $11.2 million for the year 
ended December 31, 2009, an increase of $5.8 million or 52%. The increase in gross profit is due to an increase of $6.0 million in gross profit 
from increased megawatts in open markets across the nation, primarily the PJM capacity program. In addition, the C&I Business segment had an 
increase of $2.6 million in gross profit due to increased megawatts provided through our C&I VPC programs compared to the prior year. The 
increase in open market and C&I VPC program revenue was partially offset by a decrease of $2.8 million in the energy efficiency programs. The 
decrease in gross profit from our energy efficiency programs is primarily due to a decline in the number of installations we performed compared 
to the prior year.  

Gross margin for the year ended December 31, 2010 increased by four percentage points compared to gross margin for the year ended December 
31, 2009 due to the enrollment of more profitable megawatts in the PJM capacity program.  

Operating Expenses  

The following table summarizes our operating expenses for the years ended December 31, 2010 and 2009 (dollars in thousands):  

* Not meaningful.  

General and Administrative Expenses    

General and administrative expenses were $39.4 million for the year ended December 31, 2010 compared to $37.8 million for  
 

      Year Ended December 31,  

      2010     2009  

      Gross     Gross     Gross     Gross  

      Profit     Margin     Profit     Margin  

Segment Gross Profit and Margin:                          

Residential Business     $ 27,887     41 %    $ 22,015     36 % 

Commercial & Industrial Business     16,964     33 %    11,181     29 % 

Total     $ 44,851     38 %    $ 33,196     34 % 

      Year Ended December 31,  

                  Percent  

      2010     2009     Change  

Operating Expenses:                    

General and administrative expenses     $ 39,362     $ 37,781     4  % 

Marketing and selling expenses     18,031     17,737     2  % 

Research and development expenses     6,279     4,878     29  % 

Amortization of intangible assets     2,144     2,209     (3 )% 

Impairment charges     9,871     —     *  

Total     $ 75,687     $ 62,605     21  % 
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the year ended December 31, 2009, an increase of $1.6 million or 4%. The increase in general and administrative expenses is due to an increase 
of $2.8 million in compensation and benefits, $2.1 million in centralization costs as we transitioned certain functions to our Norcross, Georgia 
office, $0.9 million in occupancy expense as we established branch offices for our new turnkey programs, $0.8 million in professional fees and 
$0.7 million in other expenses. These increases in general and administrative expenses were partially offset by a decrease of $5.7 million in non-
recurring charges incurred during the year ended December 31, 2009. We recorded $5.7 million of charges comprised of $4.3 million in stock 
based compensation and retirement and consulting expense related to the retirement of our former Chairman, President and Chief Executive 
Officer and $1.4 million in stock based compensation related to the acceleration of non-executive stock options with a strike price of $14.10 or 
higher.    
   
Marketing and Selling Expenses    

Marketing and selling expenses were $18.0 million for the year ended December 31, 2010 compared to $17.7 million for the year ended 
December 31, 2009, an increase of $0.3 million or 2%. The increase in marketing and selling expenses is due to an increase of $2.2 million in 
compensation and benefits partially offset by a decrease of $0.6 million in marketing and advertising and $0.3 million in other expenses. In 
addition, we recorded a non-recurring charge of $1.0 million in stock based compensation related to the acceleration of non-executive stock 
options with a strike price of $14.10 or higher, during the year ended December 31, 2009.  

We expense customer acquisition costs as incurred. VPC customer acquisition costs were $4.3 million and $6.3 million for the years ended 
December 31, 2010 and 2009, respectively, a decrease of $2.0 million mainly due to our NV Energy VPC program transitioning from an 
aggressive growth strategy to a maintenance phase.  

Research and Development Expenses    

Research and development expenses are incurred primarily in connection with the identification, testing and development of new products and 
software, specifically the development of products to support utility Advanced Metering Infrastructure, or AMI. Research and development 
expenses were $6.3 million for the year ended December 31, 2010 and $4.9 million for the year ended December 31, 2009, an increase of $1.4 
million or 29%. The increase in research and development expenses is mainly due to an increase and re-deployment in headcount and an increase 
in contractors to develop new AMI-enabled hardware products and our IntelliSOURCE software.  

Amortization of Intangible Assets    

Amortization of intangible assets remained consistent at $2.1 million and $2.2 million for the years ended December 31, 2010 and 2009, 
respectively.  

In addition to the amortization presented in operating expenses, we also recorded $0.7 million in amortization expense for the year ended 
December 31, 2010 in our cost of revenue compared to $0.6 million for the year ended December 31, 2009.  
 
Impairment Charges  

We entered into an amendment with a certain customer during the fourth quarter of 2010 that decreased committed capacity in the Energy 
Efficiency reporting unit in the C&I Business segment, thereby reducing future cash flows. The decline in future cash flows impacted the fair 
value of the reporting unit, causing its carrying value to exceed its fair value, when we performed our impairment assessment. The valuation for 
the goodwill was performed using a discounted cash flow income approach to valuing the business using a 13.1% discount rate. Based on the 
results of the assessment, we recorded $7.7 million in impairment charges in the fourth quarter of 2010. We also evaluated the Energy Efficiency 
reporting unit's intangible assets for impairment. Based on the evaluation, we recorded $2.2 million in impairment charges related to non-
compete agreements and contract acquisition intangible assets. The Energy Efficiency reporting unit's goodwill and intangible assets were fully 
impaired and no further balance remains.  
 
Total non-cash impairment charges for the year ended December 31, 2010 were $9.3 million, net of tax benefit. For the year ended December 
31, 2010, the impairment charge, net of tax benefit, per share, was $0.38.  
   
Interest Expense, Net    

We recorded net interest expense of $0.9 million for year ended December 31, 2010 compared to net interest expense of $2.1 million for the year 
ended December 31, 2009, a decrease of $1.2 million. The decrease of $1.2 million in net interest expense was mainly a result of a non-recurring 
$0.8 million charge recorded to interest expense to write-off unamortized debt issuance costs related to our termination of the General Electric 
Capital Corporation credit agreement during the year ended December 31, 2009. The remaining decrease of $0.4 million in net interest expense 
was a result of less debt outstanding for the majority of 2010.  
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Other Income, Net  

Net other income remained consistent at $21,000 for the year ended December 31, 2010 compared to net other income of $76,000 for the year 
ended December 31, 2009.  
   
Income Taxes    

A tax benefit of $0.3 million was recorded during the year ended December 31, 2010. As a result of the impairment of certain intangible assets, 
the related deferred tax liability was removed from our consolidated balance sheet as of December 31, 2010, and is reflected as a tax benefit in 
our consolidated statements of operations for the year ended December 31, 2010. A provision of $0.2 million was recorded during the year ended 
December 31, 2009 related to a deferred tax liability.  
   
We provided a full valuation allowance for our deferred tax assets because the realization of any future tax benefits could not be sufficiently 
assured as of December 31, 2010 and 2009.  
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  Liquidity and Capital Resources  
   
Prior to our initial public offering in April 2007, we funded our operations primarily through the issuance of an aggregate of $40.9 million in 
preferred stock, $4.0 million in subordinated convertible debt and borrowings under our then senior loan agreement and General Electric Capital 
Corporation credit facility. We used these proceeds to fund our operations and to invest in our VPC programs, both in the form of capital 
expenditures to build out the capacity under our VPC contracts and participant acquisition expenses such as advertising and participant incentive 
payments, which were expensed as incurred. In April 2007, we completed an initial public offering of 5,300,000 shares of our common stock. 
Aggregate proceeds to us from the offering were $86.0 million, after deducting underwriting discounts and commissions and offering expenses. 
In conjunction with the completion of our initial public offering, the holder of our then only outstanding subordinated convertible debt converted 
$1.0 million of the principal balance into 138,121 shares of common stock. In December 2007, we completed a second public offering of 
4,000,000 shares of our common stock. Of the 4,000,000 shares, 920,000 were newly issued and the remaining shares were sold by selling 
stockholders. Aggregate proceeds to us from the offering were $24.0 million, after deducting underwriting discounts and commissions and 
offering expenses. In conjunction with the completion of our second offering, the holder of our subordinated convertible debt converted an 
additional $1.1 million of the principal balance into 151,933 shares of common stock. In November 2009, we completed a third public offering 
of 2,760,000 shares of common stock. Aggregate proceeds to us from the offering were $27.0 million, after deducting underwriting discounts 
and commissions and offering expenses. In November 2008, we entered into a loan and security agreement with Silicon Valley Bank (“SVB”). 
The SVB security and loan agreement was amended in February 2010 to increase the revolver loan from $10.0 million to $30.0 million for 
borrowings to fund general working capital and other corporate purposes and issuances of letters of credit. In November 2010, we entered into a 
convertible loan and security agreement with Partners for Growth III, L.P for $15.0 million to fund general working capital and other corporate 
purposes. We were notified by letters dated February 24, 2012 and March 8, 2012, that Grace Bay Holdings II, LLC (“Grace Bay”) had acquired 
all of the outstanding principal amount of the notes issued by Partners for Growth III, L.P. (“PFG”) and was assigned all other rights and 
obligations under our loan agreement with PFG. In November 2011, the Company entered into a common stock purchase agreement with Aspire 
Capital Fund, LLC, whereby Aspire Capital has committed over the next two years to purchase up to $10.0 million of the Company's common 
stock based on prevailing market prices over a period preceding each sale. The Company is not required to sell the entire $10.0 million of 
Comverge common stock. The Company issued 144,927 shares of its common stock to Aspire as a commitment fee in connection with entering 
into the purchase agreement. As of December 31, 2011, we have issued 400,000 shares, excluding the commitment shares, to Aspire Capital for 
net proceeds of $0.4 million.  
 
The Company has incurred losses since inception, resulting in an accumulated deficit of $228.8 million and stockholders' equity of $37.0 million 
as of December 31, 2011 . Working capital as of December 31, 2011 was $23.1 million , consisting of $72.4 million in current assets and $49.3 
million in current liabilities, including $9.2 million of long-term debt due within one year.   The total long-term debt as of December 31, 2011 
was $17.1 million , excluding the $9.2 million included in current liabilities. Further, we anticipate spending approximately $8.7 million on 
capital expenditures during 2012.  
 
We are required to meet certain financial covenants contained in the SVB and Grace Bay loan and security agreements, specifically a minimum 
tangible net worth and an adjusted quick ratio. The financial covenants in both loan and security agreements are substantially similar. 
Compliance with the adjusted quick ratio covenants is measured on a monthly basis and compliance with the minimum tangible net worth 
covenants is measured on a quarterly basis. For the fourth quarter of 2011, the SVB and Grace Bay loan agreements required a minimum 
tangible net worth requirement of $42.0 million. For December 2011, the SVB and Grace Bay loan agreements required a minimum ratio of 
current assets to current liabilities of 1.25:1.00. We met the covenant requirements for the period ended December 31, 2011 under both loan 
agreements. However, our lenders have some discretion in establishing the covenants for 2012 and when these covenants are established, 
management believes it is possible that we will not meet the covenant requirements during 2012 if additional capitalization of the Company is 
not achieved or if SVB and Grace Bay do not agree to different terms for their respective loan and security agreements. Our failure to comply 
with these covenants may result in the declaration of an event of default under each of the SVB and Grace Bay loan agreements and cause us to 
be unable to borrow under such loan agreements. See "Part II, Item 1A - Risk Factors - Our failure to meet the covenants and financial tests 
contained in, and any event of default under, our loan and security agreements could have a material adverse effect on our financial condition. " 
 
Our borrowing availability under the SVB loan and security agreement is subject to a monthly borrowing base calculation. We had aggregate 
available borrowing capacity under our SVB loan agreement of $1.9 million as of December 31, 2011; however, if we do not maintain at least 
$20.0 million of unrestricted cash at all times, our borrowing base may be reduced. Upon a reduction in the borrowing base, the $1.9 million of 
additional capacity may not be available to us.  Even with our anticipated revenue growth or cash expenditure reductions, it is possible that the 
Company's cash balance may fall below $20.0 million. Should the Company's unrestricted cash balance fall below $20.0 million and the 
Company's borrowing capacity be  
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consequently reduced, any amounts the Company owes to SVB in excess of the Company's reduced borrowing capacity will become 
immediately due and payable under our SVB loan agreement. A failure to pay any such excess amount could result in a default under the SVB 
loan and security agreement and, as a result, could cause cross-defaults in our other borrowing arrangements, such that all of our outstanding 
debt could become due and payable. In addition, any resulting loss in liquidity could cause potential defaults in our borrowing arrangements, 
such that all of our outstanding debt could become due and payable.  
 
As noted above, we were notified by letters dated February 24, 2012 and March 8, 2012 that Grace Bay had acquired all rights and interests 
under our loan agreement with PFG. The Grace Bay loan and security agreement sets targets for our minimum revenues. We did not achieve the 
annual revenue target of $139.8 million for the year ended December 31, 2011. Such failure gives Grace Bay the right, but not the obligation, to 
begin requiring monthly amortization payments of the loan balance over the remaining term of the Grace Bay loan. Such amortization payments 
would be front-loaded, such that 45% of the loan balance (approximately $6.8 million as of December 31, 2011) would be due over the first 
twelve months after Grace Bay's election to amortize. In a letter dated February 27, 2012, Grace Bay exercised its right to require such 
amortization payments. If the Company subsequently complies with succeeding measurements periods, the Company may prospectively cease 
monthly amortization of the loan; provided however, Grace Bay may again exercise its amortization right under the loan agreement if the 
Company fails to meet future minimum revenue targets. As we did not meet the fiscal year 2011 revenue target, we reclassified three months of 
payments, or $1.7 million, to current portion of long-term debt as of December 31, 2011. Based on our revenue to date during the first quarter of 
2012 and our projected revenue for all of 2012, we determined that it is probable that we will exceed the revenue target for the first quarter 
($17.7 million) as well as the remainder of the year. Accordingly, we believe that it is probable that the amortization right related to the failure to 
meet the revenue target for the year ended December 31, 2011 will contractually cease when we file our Form 10-Q for the quarter ended March 
31, 2012. Additionally, Grace Bay has alleged that we are in default under the Grace Bay agreement which would trigger a cross-default in the 
SVB loan and security agreement. Such event of default would enable SVB or Grace Bay, as applicable, to accelerate all amounts due under 
their respective loan agreements and to exercise other remedies available to them under the respective loan agreements. Further, any payment of 
such immediately due and payable obligations under the loan agreements may cause us to breach additional financial covenants in either the 
SVB or Grace Bay loan agreements. As of the date of this filing on Form 10-K, the Company has not received notice to accelerate the debt and 
would contest any such acceleration.  
 
Any failure by the Company to pay any obligations that become due and payable under either the SVB or Grace Bay loan and security 
agreement may constitute an event of default under such agreement. Such event of default would enable SVB or Grace Bay, as applicable, to 
accelerate all amounts due under their respective loans and to exercise other remedies available to them under the respective loan agreements. 
Further, any payment of such immediately due and payable obligations under the SVB loan agreement may cause the Company to breach certain 
financial covenants in either the SVB or Grace Bay loan agreements. Any such breach of financial covenants would constitute an event of 
default under such agreements, enabling SVB and Grace Bay to exercise their respective remedies under their respective agreements, including 
acceleration of all amounts due thereunder.  
 
On November 29, 2011, we entered into the Purchase Agreement with Aspire Capital, which provides that, upon the terms and subject to the 
conditions and limitations set forth therein, Aspire Capital is committed to purchase an aggregate of up to $10.0 million of shares of our common 
stock over the 24-month term of the Purchase Agreement. Under the Purchase Agreement, we agreed to pay Aspire Capital a commitment fee 
equal to 2% of $10.0 million in consideration for Aspire Capital's obligation to purchase up to $10.0 million of our common stock. We paid this 
commitment fee by issuing to Aspire Capital 144,927 shares of our common stock valued at $1.38 per share. During 2011, we sold 400,000 
shares of our common stock to Aspire Capital at a purchase price of $1.09 per share, for an aggregate purchase price of $0.4 million. Under the 
terms of the agreement, we cannot sell shares to Aspire Capital at a purchase price less than $1.00 per share. As of March 9, 2012, we could 
offer and sell from time to time to Aspire Capital up to an additional $5.0 million, in aggregate, based on the offering price of our common stock 
under the Purchase Agreement.  
 
Management continues actively exploring all such financing options including restructuring of its current credit facilities in the near term or the 
possible sale of the Company. Our ability to secure additional capital or modify our existing debt terms to meet our projected revenue growth or 
cash expenditure reductions or our ability to sell the Company cannot be assured. In addition, certain financing options may require the consent 
of our current debt holders and we may not be able to obtain such consent or the terms of such consent may be cost-prohibitive. Thus, due to the 
combination of the amount of cash flow that is expected from operations, debt that is due in 2012, and the restrictive debt covenants with which 
it may not comply, there is substantial doubt about the Company's ability to continue as a going concern. The consolidated financial statements 
have been prepared assuming that we will continue as a going concern and contemplate the realization of assets and the satisfaction of liabilities 
in the normal course of business.  
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Cash Flows  
 
The following table summarizes our cash flows for the year ended December 31, 2011 , 2010 and 2009 (dollars in thousands):  
   

   
Cash Flows (Used in) Provided by Operating Activities  
   
Cash used in operating activities was $3.0 million for the year ended December 31, 2011 compared to $14.4 million for the year ended 
December 31, 2010 , a decrease in cash used of $11.4 million.  The change in cash flows from operating activities included a decrease in net loss 
of $7.2 million, after adjusting for non-cash items including depreciation, amortization, impairment and stock-based compensation.  The 
remaining change of $4.2 million in cash flows from operating activities is a result of the change in operating assets and liabilities, primarily in 
accounts receivable and accounts payable and other liabilities.  

Cash used in operating activities was $14.4 million for the year ended December 31, 2010 compared to cash provided by operating activities of 
$7.8 million for the year ended December 31, 2009, a decrease in cash provided of $22.2 million. The change in cash flows from operating 
activities included an increase in net loss of $8.7 million, after adjusting for non-cash items including depreciation, amortization, stock-based 
compensation and impairment charges. The remaining change of $13.5 million in cash flows from operating activities was a result of the change 
in operating assets and liabilities, primarily an increase in accounts receivable due to increased billings in our new turnkey programs as well as 
timing of cash receipts and an increase in payables and accrued expenses due to the increased megawatts under contract, and thus increased 
participant payments, in our C&I open market programs.  
   
Cash Flows Provided by (Used In) Investing Activities  
   
Cash provided by investing activities was $17.1 million for the year ended December 31, 2011 compared to cash used in investing activities of 
$5.1 million during the year ended December 31, 2010 , an increase in cash provided of $22.2 million.  The increase was due to an increase in 
the change in marketable securities of $21.9 million as we sold certain marketable securities and allowed others to mature in order to reinvest 
those funds in more liquid cash and cash equivalents.  We incurred increased capital expenditures of $0.6 million during the year ended 
December 31, 2011 as we invested in our network operations and data center, capitalized certain software development costs, and continued to 
build out our IEM networks in existing VPC programs. Additionally, restricted cash decreased by $0.9 million during the year ended December 
31, 2011 due to our issuing a letter of credit for financial assurance in place of restricted cash.  
 
Cash used in investing activities was $5.1 million for the year ended December 31, 2010 compared to $24.2 million during the year ended 
December 31, 2009, a decrease of $19.1 million. The decrease was due to a change in marketable securities of $12.3 million as certain securities 
matured and we used the resulting cash to fund our operations. We incurred less capital expenditures during the year ended December 31, 2010, 
mainly due to the Nevada VPC program transitioning from aggressive growth to a maintenance phase.  
   
Cash Flows Provided by Financing Activities  
   
Cash flows provided by financing activities were $1.8 million for the year ended December 31, 2011 compared to $11.2 million for the year 
ended December 31, 2010 , a decrease of $9.4 million. The cash flows provided by financing activities mainly consisted of $1.5 million in 
borrowings, net of payments, from our SVB debt facility and $0.4 million in proceeds, net of offering costs, from the issuance of common stock 
to Aspire Capital during the year ended December 31, 2011. The cash flows provided by financing activities mainly consisted of $15.0 million 
from our Grace Bay debt facility partially offset by $3.0 million in payments, net of borrowings, of our SVB debt facility and $0.5 million of 
debt issuance costs for the year ended December 31, 2010.  
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   Year Ended  

   December 31,  

   2011    2010     2009  

Operating activities  $ (3,004 )   $ (14,369 )    $ 7,779  
Investing activities  17,052    (5,085 )    (24,234 ) 

Financing activities  1,818    11,185     12,953  

Net change in cash and cash equivalents, excluding effect of foreign exchange  $ 15,866    $ (8,269 )    $ (3,502 ) 



Index to Form 10-K  

 

Cash flows provided by financing activities were $11.2 million during the year ended December 31, 2010 compared to $13.0 million during the 
year ended December 31, 2009, a decrease of $1.8 million. During the year ended December 31, 2010, we received $15.0 million from 
borrowings under our Grace Bay debt facility and repaid $3.0 million, net, under our SVB debt facility. During the year ended December 31, 
2009, we received $10.9 million from additional borrowings under our then-outstanding General Electric Capital Corporation, or GECC, credit 
agreement. During late 2009, we completed our third offering of common stock and received net proceeds of $27.4 million and used those 
proceeds to pay the remaining outstanding debt with GECC of $23.4 million.  
 
  Indebtedness    

Loan and Security Agreement  

On February 5, 2010, Comverge, Inc. and each of its wholly owned subsidiaries entered into a second amendment to its existing revolving credit 
and term loan facility with Silicon Valley Bank ("SVB"). The second amendment increased the revolver loan by an additional $20.0 million 
bringing the total revolver loan to $30.0 million for borrowings to fund general working capital and other corporate purposes and issuances of 
letters of credit. The second amendment also added Alternative Energy Resources, Inc., a wholly-owned subsidiary of Comverge, Inc. as a 
borrower and extended the term of the revolver facility by one year to December 31, 2012. In connection with the extension of the term of the 
revolving credit facility, commitment fees of $75,000 and $100,000 were paid on February 5, 2011 and 2010, respectively, and an additional 
commitment fee of $75,000 is payable on February 5, 2012. As amended to date, the SVB facility provides a $30.0 million revolver for 
borrowings to fund working capital and other corporate purposes and a $15.0 million term loan which was used to repay maturing convertible 
notes. Our outstanding balance as of December 31, 2011 was $6.8 million. As of December 31, 2011 , we had $1.9 million of borrowing 
availability under the SVB revolver loan. However, the term loan is no longer available for additional borrowings. As mentioned below in 
“Subordinated Convertible Loan and Security Agreement,” Grace Bay has alleged that we are in default under the Grace Bay loan and security 
agreement. An event of default in the Grace Bay agreement triggers a cross-default in the SVB loan and security agreement, which prevents us 
from borrowing under such agreement and gives SVB the right to accelerate outstanding indebtedness.    
 
The interest on revolving loans under the SVB facility accrues at either (a) a rate per annum equal to the greater of the Prime Rate plus the Prime 
Rate Advance Margin, or (b) a rate per annum equal to the LIBOR Advance Rate plus the LIBOR Rate Advance Margin, as such terms are 
defined in the amended SVB facility agreement. During an event of default, interest on revolving loans bears interest at a rate per annum equal to 
the Prime Rate plus 4.00%. The second amendment also sets forth certain financial ratios to be maintained by the borrowers on a consolidated 
basis. On November 23, 2010, Comverge, Inc. and its wholly-owned subsidiaries entered in a fourth amendment to its facility with SVB. The 
fourth amendment modified the availability provisions and financial covenants under the agreement and also modified certain definitions to 
reflect the subordinated convertible loan and security agreement with Partners for Growth III, L.P., which was subsequently assigned to Grace 
Bay. The obligations under the SVB facility are secured by all assets of Comverge and its other borrower subsidiaries. The revolver terminates 
and all amounts outstanding thereunder are due and payable in full on December 31, 2012. As of December 31, 2011, our outstanding balance on 
the revolver was $4.5 million. The term loan is payable over 57 months beginning April 1, 2009 and matures on December 31, 2013. The facility 
contains customary terms and conditions for credit facilities of this type, including restrictions on our ability to incur additional indebtedness, 
create liens, enter into transactions with affiliates, transfer assets, pay dividends or make distributions on, or repurchase, our stock, consolidate or 
merge with other entities, or suffer a change in control. In addition, we are required to meet certain financial covenants customary in this type of 
agreement, including maintaining a minimum specified tangible net worth and a minimum specified ratio of current assets to current liabilities, 
which were defined as $42.0 million as of the end of the fourth quarter of 2011 and 1.25:1.00 as of December 31, 2011, respectively. The facility 
contains customary events of default, including for payment defaults, breaches of representations, breaches of affirmative or negative covenants, 
cross defaults to other material indebtedness, bankruptcy and failure to discharge certain judgments. If a default occurs and is not cured within 
any applicable cure period or is not waived, our obligations under the facility may be accelerated.  
 
Subordinated Convertible Loan and Security Agreement  

On November 5, 2010, Comverge, Inc. and its wholly-owned subsidiaries entered into a five-year $15.0 million subordinated convertible loan 
and security agreement with Partners For Growth III, L.P., which was subsequently assigned to Grace Bay. Interest on the loan made under such 
agreement is payable monthly and accrues at a rate per annum equal to the floating Prime Rate (as such term is defined in the Grace Bay loan 
agreement) plus 2.50%, which sum as of December 31, 2011 was equal to 6.50%.  During an event of default, interest shall be increased by a 
rate of 4.00% per annum. The Grace Bay agreement contains customary events of default, including for payment defaults, breaches of 
representations, breaches of affirmative or negative covenants, cross defaults to other material indebtedness, bankruptcy and failure to discharge 
certain judgments. If a default occurs and is not cured within any applicable cure period or is not waived, our obligations under the loan 
agreement  
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may be accelerated. The Grace Bay agreement also sets forth quarterly revenue targets to be maintained by the borrowers on a consolidated 
basis.  If the revenue targets are not maintained, Grace Bay has the right, but not the obligation, to begin requiring monthly amortization 
payments of the loan balance over the remaining term of the loan. Such payments would be front-loaded, such that 45% of the loan balance 
(approximately $6.8 million as of December 31, 2011) would be due over the first twelve months after Grace Bay's election. If Grace Bay 
exercises its right to require such amortization and the Company subsequently complies with the minimum revenue target for succeeding 
measurements periods, the Company may prospectively cease monthly amortization of the loan; provided however, Grace Bay may again 
exercise its right to require amortization under the loan agreement if the Company fails to meet future minimum revenue targets. Any failure by 
the Company to maintain such minimum revenues does not, by itself, constitute a default or an event of default under the Grace Bay loan 
agreement. The obligations under the loan agreement are secured by all assets of Comverge and its subsidiaries.  At its option, Grace Bay had the 
ability to convert the note representing the Grace Bay loan into common stock at $9.41 per share prior to the effectiveness of Modification No. 1 
as described below. Subject to certain conditions, the Grace Bay loan agreement provides Comverge the ability to force Grace Bay to convert the 
note at the market price per share on the date Comverge gives notice of its election to force such conversion, discounted by a certain percentage; 
provided however, Comverge may not force conversion of the note unless the then-current trading price for Comverge's common stock exceeds 
$6.825 on or before May 5, 2012 and $7.371 thereafter.. The Grace Bay loan agreement also provides, at our option, the ability to borrow up to 
an additional $5.0 million in the first 36 months from the effective date of the Grace Bay loan agreement by issuing one or more notes to Grace 
Bay, which are convertible at Grace Bay's option into common stock at a conversion price based upon the stock price at the time of the 
additional borrowing; however, at no time may the amount of existing unconverted borrowings exceed $20.0 million.  In connection with the 
loan, a commitment fee of $0.3 million was paid on November 5, 2010.  There are no additional commitment fees.  

On March 31, 2011, the Company entered into Modification No. 1 to the subordinated convertible loan and security agreement with PFG, which 
was subsequently assigned to Grace Bay. The modification revised the quarterly revenue targets for fiscal year 2011 and the price at which the 
note may be optionally converted by Grace Bay into our common stock from $9.41 to $5.46 per share of common stock. As a result of the 
modification, we recognized a charge of $0.5 million in interest expense to write off the debt issuance costs related to the original agreement 
during the year ended December 31, 2011. Modification No. 1 is included as Exhibit 10.1 with the Company's Quarterly Report on Form 10-Q 
for the three months ended March 31, 2011 as filed with the SEC on May 5, 2011.  

For the fiscal quarter ended December 31, 2011, we were not able to meet the revenue target in the agreement and Grace Bay has requested that 
we begin making amortization payments as provided under the loan and security agreement. Additionally, in letters dated February 27, 2012 and 
March 2, 2012, Grace Bay alleged that we are in default under the Grace Bay agreement. An event of default in the Grace Bay agreement 
triggers a cross-default in the SVB loan and security agreement. Following such default, Grace Bay and SVB have the right to accelerate 
indebtedness outstanding under their respective loan agreements and foreclose on the collateral securing the debt.  
 
Letters of Credit  
   
Our revolving facility with SVB provides for the issuance of up to $30.0 million of letters of credit. As of December 31, 2011 , we had $23.5 
million face value of irrevocable letters of credit outstanding from the facility.  Additionally, we have $4.8 million of cash restricted or on-
deposit to satisfy financial assurance requirements.  
   
Capital Spending  
   
Our residential VPC programs require a significant amount of capital spending to build out our demand response systems. We expect to incur 
approximately $6.4 million in capital expenditures, primarily over the next three years, to continue building out our existing VPC programs, of 
which approximately $4.5 million is anticipated to be incurred through December 31, 2012. If we are successful in being awarded additional 
VPC contracts, we would incur additional amounts to build out these new VPC programs.  

 
Additionally, we expect to incur $3.4 million in capital spending in executing our contract with ESKOM to create and co-manage Africa's first 
open market for demand response resources and $0.8 million in other capital expenditures.  
   
Non-GAAP Financial Measures  
 
EBITDA  
   
Earnings Before Interest, Taxes, Depreciation and Amortization, or EBITDA, is defined as net loss before net interest expense,  
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income tax expense, and depreciation and amortization. EBITDA is a non-GAAP financial measure and is not a substitute for other GAAP 
financial measures such as net loss, operating loss or cash flows from operating activities as calculated and presented in accordance with 
accounting principles generally accepted in the U.S., or GAAP. In addition, our calculation of EBITDA may or may not be consistent with that 
of other companies. We urge you to review the GAAP financial measures included in this filing and our consolidated financial statements, 
including the notes thereto, and the other financial information contained in this filing, and to not rely on any single financial measure to evaluate 
our business.  
   
EBITDA is a common alternative measure of performance used by investors, financial analysts and rating agencies to assess operating 
performance for companies in our industry. Depreciation is a necessary element of our costs and our ability to generate revenue. We do not 
believe that this expense is indicative of our core operating performance because the depreciable lives of assets vary greatly depending on the 
maturity terms of our VPC contracts. The clean energy sector has experienced recent trends of increased growth and new company development, 
which have led to significant variations among companies with respect to capital structures and cost of capital (which affect interest expense). 
Management views interest expense as a by-product of capital structure decisions and, therefore, it is not indicative of our core operating 
performance.  
   
We define Adjusted EBITDA as EBITDA before stock-based compensation expense and impairment charges. Management does not believe that 
stock-based compensation is indicative of our core operating performance because the stock-based compensation is fixed at the grant date, then 
expensed over a period of several years after the grant date, and generally cannot be changed or influenced by management after the grant date. 
Management believes the impairment charges related to the Energy Efficiency reporting unit to be not indicative of our core operating 
performance as these charges relate to acquisitions completed in prior period.  
   
A reconciliation of net loss, the most directly comparable GAAP measure, to EBITDA and Adjusted EBITDA for each of the periods indicated 
is as follows (dollars in thousands):  
 

   
Commitments and Contingencies  

In the ordinary conduct of our business, we are subject to various investigations, lawsuits, arbitrations, claims and other legal proceedings. 
Although we cannot predict with certainty the ultimate resolution of any investigations, lawsuits, arbitrations, claims and other legal proceedings 
asserted against us, we do not believe that any currently pending legal proceeding or proceedings to which we are a party or of which any of our 
property is subject will have a material adverse effect on our business, results of operations, cash flows or financial condition, except as 
disclosed in “Part I, Item 3 - Legal Proceedings” and “Part II, Item 8 - Financial Statements and Supplementary Data -Note 12” in this Annual 
Report on Form 10-K.  
 
Our policy is to assess the likelihood of any adverse judgments or outcomes related to legal matters, as well as ranges of probable losses. A 
determination of the amount of the liability required, if any, for these contingencies is made after an analysis of each known issue. A liability is 
recorded and charged to operating expense when we determine that a loss is probable and the amount can be reasonably estimated. Additionally, 
we disclose contingencies for which a material loss is reasonably possible, but not probable. As of December 31, 2011, there were no material 
contingencies requiring accrual or disclosure.  

Contractual Obligations  

Information regarding our known contractual obligations of the types described below as of December 31, 2011 is set forth in the following table 
(dollars in thousands):  
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     Year Ended  

     December 31,  

     2011    2010    2009  

Net loss    $ (12,825 )   $ (31,351 )   $ (31,666 ) 

Depreciation and amortization    7,515    9,111    20,499  
Interest expense, net    2,716    875    2,114  
Provision for income taxes    72    (339 )   219  
EBITDA    (2,522 )   (21,704 )   (8,834 ) 

Non-cash stock compensation expense    3,313    3,327    10,038  
Non-cash impairment charge    —   9,871    — 

Adjusted EBITDA    $ 791    $ (8,506 )   $ 1,204  
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Cash Interest Payments on Debt  

As of December 31, 2011 , $26.3 million of outstanding debt was at floating interest rates. We have used the interest rate as of December 31, 
2011 in estimating cash interest payments on debt.  

Licensing Agreement  

We are obligated to pay royalties to the licensor for each unit of hardware sold that incorporates a certain licensed technology under two separate 
licensing agreements. During the years ended December 31, 2011, 2010 and 2009, the Company paid an immaterial amount in royalties for the 
two licensing agreements. These payments have been excluded from the table above.  

Guarantees  

We typically grant customers a limited warranty that guarantees that our products will substantially conform to current specifications for one 
year related to software and hardware products from the delivery date. We also indemnify our customers from third-party claims relating to the 
intended use of our products. Standard software license agreements contain indemnification clauses. Pursuant to these clauses, we indemnify and 
agree to pay any judgment or settlement relating to a claim.  

We guaranteed the electrical capacity we have committed to deliver pursuant to certain long-term contracts. Such guarantees may be secured by 
cash, letters of credit, performance bonds or third-party guarantees. Performance guarantees as of December 31, 2011 and 2010 were $27.7 
million and $19.8 million, respectively.  

Off-Balance Sheet Arrangements  

We have no off-balance sheet arrangements.  

Critical Accounting Policies  

The discussion and analysis of our financial condition and results of operations is based upon our consolidated financial statements, which have 
been prepared in accordance with accounting principles generally accepted in the United States of America. The preparation of these financial 
statements requires us to make certain estimates and judgments that affect our reported assets, liabilities, revenue and expenses, and our related 
disclosure of contingent assets and liabilities. On an on-going basis, we re-evaluate our estimates, including those related to revenue recognition, 
impairment of long-lived assets, and stock-based compensation. We base our estimates on historical experience and on various assumptions that 
we believe to be reasonable under the circumstances. Actual results may differ from these estimates. A summary of our critical accounting 
policies is set forth below.  
 
Revenue Recognition - Residential Business  
 
We sell intelligent energy management solutions directly to utilities for use and deployment by the utility. We recognize revenue for such sales 
when delivery has occurred or services have been rendered and the following criteria have been met: persuasive evidence of an arrangement 
exists, the price is fixed or determinable, delivery has occurred and collection is probable.    
   
We have certain contracts which are multiple element arrangements and provide for several deliverables to the customer that may include 
hardware, software and services, such as installation of the hardware, marketing, program management and hosting. We evaluate each 
deliverable to determine whether it represents a separate unit of accounting.   A deliverable constitutes a separate unit of accounting when it has 
stand-alone value and there are no customer-negotiated refunds or return rights for the delivered elements.  The separate deliverables in these 
arrangements meet the separation criteria.  The contract  
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      Payments Due by Period  

            Less                 More  

            Than                 Than  

Contractual Obligations     Total     1 Year     1 - 3 Years     3 - 5 Years     5 Years  

Bank debt obligations     $ 26,250     $ 9,186     $ 3,750     $ 13,314     $ — 
Cash interest payments on debt     3,486     1,172     1,612     702     — 
Operating lease obligations     5,361     2,383     1,874     888     216  
Retirement obligations     445     167     251     27     — 
Warranty obligations     209     209     —    —    — 

Total     $ 35,751     $ 13,117     $ 7,487     $ 14,931     $ 216  



Index to Form 10-K  

 
consideration for these multiple element arrangements is allocated to the units of accounting based on the relative selling prices of all of the 
deliverables in the arrangement using the hierarchy of Vendor Specific Objective Evidence (VSOE), Third Party Evidence (TPE) or Estimated 
Selling Price (ESP).  VSOE of fair value is based on the price charged when the element is sold separately.  TPE of selling price is established by 
evaluating largely interchangeable competitor products or services in stand-alone sales to similarly situated customers. ESP is established 
considering multiple factors including, but not limited to list price, gross margin analysis and internal costs.  Allocation of the consideration is 
determined at arrangement inception on the basis of each unit’s relative selling price.  Once an allocated fair value is established for each unit of 
accounting, the contract deliverables are scoped into the appropriate accounting guidance for revenue recognition.      
 
We enter into long-term contracts with utilities in which we typically own the underlying intelligent energy management network and provide 
our customer with electric capacity during the peak season. We invoice Virtual Peaking Capacity, or VPC, customers on a monthly or quarterly 
basis throughout the contract year. Contract years typically begin at the end of a control season (generally, at the end of a utility’s summer 
cooling season that correlates to the end of the utility’s peak demand for electricity) and continue for twelve months thereafter. The VPC 
contracts require us to provide electric capacity through demand reduction to utility customers, and require a measurement and verification of 
such capacity on an annual basis. In certain VPC contracts, the results of the measurement and verification process are applied retrospectively to 
the program year. For these contracts, we defer revenue and the associated cost of revenue related to these until such time as the annual contract 
payment is fixed or determinable.   Once a utility’s customer, or program participant, enrolls in one of our VPC programs, we install hardware at 
the participant’s location. The cost of the installation and the hardware are capitalized and depreciated as cost of revenue over the remaining term 
of the contract with the utility, which is shorter than the operating life of the equipment.  We also record telecommunications costs related to the 
network as cost of revenue.  The cost of revenue is recognized contemporaneously with revenue.  
   
Revenue Recognition - C&I Business  
   
We enter into agreements to provide demand response services. The demand response programs require us to provide electric capacity through 
demand reduction when the utility or independent system operator calls a demand response event to curtail electrical usage. Demand response 
revenues are earned based on our ability to deliver capacity. In order to provide capacity, we manage a portfolio of commercial and industrial 
end users’ electric loads. Capacity amounts are verified through the results of an actual demand response event or a demand response test.  We 
recognize revenue and associated cost of revenue in our demand response services at such time as the capacity amount is fixed or determinable.   
   
We bid into forward auctions for open market programs with independent system operators, or ISO's. The program year, which spans from June 
1st to May 31st annually for our primary program, is three years from the date of the initial auction. Participation in the capacity program 
requires us to respond to requests from the ISO to curtail energy usage during the mandatory performance period of June through September, 
which is the peak demand season. For participation, we receive cash payments on a monthly basis in the program year. We may utilize the 
incremental auctions held within the three-year period prior to the commencement of the program year or may enter into bilateral agreements 
with other market demand or supply-side providers to fulfill a portion of the megawatts awarded in the initial auction. For the remaining 
megawatts, we enroll C&I participants in order to fulfill our megawatt commitment with the ISO. If we remain the primary obligor for the 
megawatt commitment, we recognize revenue and cost of revenue on a gross basis for those megawatts ratably over the performance period, 
once the revenue is fixed or determinable. If we are released from our obligations to fulfill those megawatts through an incremental auction or a 
bilateral agreement, we recognize revenue, net of the cost of revenue, at the time that megawatts are accepted by the ISO and the financial 
assurance is released.  
 
We enter into agreements to provide base load reduction. Energy efficiency revenues are earned based on our ability to achieve committed 
capacity through base load reduction. In order to provide this reduction, we deliver and install energy efficiency management solutions. The base 
load capacity contracts require us to provide electric capacity to utility customers and include a measurement and verification of such capacity in 
order to determine contract consideration. We defer revenue and associated cost of revenue until such time as the capacity amount, and therefore 
the related revenue, is fixed or determinable. Once the reduction amount has been verified, the revenue is recognized. If the revenue is subject to 
penalty, refund or an ongoing obligation, the revenue is deferred until the contingency is resolved and/or we have met our performance 
obligation. Certain contracts contain multiple deliverables, or elements, which require us to assess whether the different elements qualify for 
separate accounting. The separate deliverables in these arrangements meet the separation criteria.  
   
Revenue from time-and-materials service contracts and other services are recognized as services are provided. Revenue from certain fixed price 
contracts are recognized on a percentage-of-completion basis, which involves the use of estimates. If we do not have a sufficient basis to 
measure the progress towards completion, revenue is recognized when the project is completed or when final acceptance is received from the 
customer. We also enter into agreements to provide hosting services that allow customers  
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to monitor and analyze their electrical usage. Revenue from hosting contracts is recognized as the services are provided, generally on a recurring 
monthly basis.  

Goodwill and Intangibles, net  

Goodwill represents the excess of cost over the fair value of the net tangible assets and identified intangible assets of businesses acquired in 
purchase transactions. Goodwill is not being amortized. Intangibles are recorded at their fair value at acquisition date. We amortize finite-lived 
intangibles over their estimated useful lives using the straight-line method, which approximates the projected utility of such assets based upon 
the information available. Goodwill and other indefinite-lived intangible assets are tested for impairment on at least an annual basis, on 
December 31 of each year, as well as on an as-needed basis determined by events or changes in circumstances.  
 
Goodwill is allocated among and evaluated for impairment at the reporting unit level, which is defined as an operating segment or one level 
below an operating segment. Goodwill was tested for impairment using the two-step approach. Step 1 of the goodwill impairment test, used to 
identify potential impairment, compares the fair value of the reporting unit with its carrying amount, including goodwill. If the fair value of the 
reporting unit exceeds its carrying amount, goodwill of the reporting unit is considered not impaired and the second step of the impairment test is 
not required. If the carrying amount of a reporting unit exceeds its fair value, the second step of the goodwill impairment test would be 
performed to measure the amount of impairment, if any.  

We performed our annual impairment test as of December 31, 2011 and the results of the tests performed indicated no impairment.  

We entered into an amendment with a certain customer during the fourth quarter of 2010 that decreased committed capacity in the Energy 
Efficiency reporting unit in the C&I Business segment, thereby reducing future cash flows. The decline in cash flows impacted the fair value of 
the reporting unit, causing its carrying value to exceed its fair value, when we performed our impairment assessment. Based on this evaluation, 
we recorded impairment charges. See “Results of Operations - Year Ended December 31, 2010 Compared to Year Ended December 31, 2009 - 
Impairment Charges” for a complete discussion on the methodology and assumptions applied. The results of the annual impairment test 
indicated no additional impairment as of December 31, 2010.  

Impairment of Long-Lived Assets  

We evaluate the recoverability of long-lived assets whenever events or changes in circumstances indicate that the carrying amount should be 
assessed by comparing their carrying value to the undiscounted estimated future net operating cash flows expected to be derived from such 
assets. If such evaluation indicates a potential impairment, a discounted cash flow analysis is used to measure fair value in determining the 
amount of these assets that should be written off.  

Stock-Based Compensation  

Stock-based compensation expense recognized for the years ended December 31, 2011, 2010 and 2009 were $3.3 million, $3.3 million and $10.0 
million, respectively, before income taxes. For awards with service conditions and graded-vesting, a one-time election was made to recognize 
stock-based compensation expense on a straight-line basis over the requisite service period for the entire award. For options with performance 
and/or service conditions only, we utilized the Black-Scholes option pricing model to estimate fair value of options issued. For restricted stock 
awards with service conditions, we utilized the intrinsic value method. For awards with market conditions, we utilized a lattice model to estimate 
the award fair value and the derived service period. Determining the fair value of stock options at the grant date requires judgment including 
estimates for the risk-free interest rate, volatility, annual forfeiture rate, and expected term. Performance-based unvested awards require 
management to make assumptions regarding the likelihood of achieving company or personal performance goals. If any of these assumptions 
differ significantly from actual, stock-based compensation expense could be impacted. We will recognize $4.5 million of additional expense 
related to unvested awards as of December 31, 2011 over a weighted average period of 1.6 years.  
 
Recent Accounting Pronouncements  
 
In October 2009, the Financial Accounting Standards Board, or FASB, issued Accounting Standards Update, or ASU, No. 2009-13, “Multiple-
Deliverable Revenue Arrangements” (ASU 2009-13). ASU 2009-13 changes the requirements for establishing separate units of accounting in a 
multiple element arrangement and requires the allocation of arrangement consideration to each deliverable to be based on the relative selling 
price. Concurrently with issuing ASU 2009-13, the FASB also issued ASU No. 2009-14, “Certain Revenue Arrangements That Include Software 
Elements” (ASU 2009-14). ASU 2009-14 excludes software that is contained on a tangible product from the scope of software revenue guidance 
if the software component and the non-software component function together to deliver the tangible products’ essential functionality.  The  
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Company adopted these standards on a prospective basis for new and materially modified arrangements originating after December 31, 
2010 .  The adoption of these amendments did not have a material effect on the Company’s financial statements.  
 
In May 2011, the FASB issued new guidance for the measurement and disclosure of fair value. The primary objective of the standard is to ensure 
that fair value has the same meaning under GAAP and International Financial Reporting Standards and to establish common fair value 
measurement guidance in the two sets of standards. The standard does not change the overall fair value model in GAAP, but it amends various 
fair value principles and establishes additional disclosure requirements. This new guidance is effective for interim and annual periods beginning 
after December 15, 2011, with amendments applied prospectively. Adoption is not expected to have a material impact on our financial condition 
or results of operations.  
 
In June 2011, the FASB issued authoritative guidance related to comprehensive income. The guidance eliminates the option to present other 
comprehensive income in the Statement of Shareholders' Equity, but instead allows companies to elect to present net income and other 
comprehensive income in one continuous statement (Statement of Comprehensive Income) or in two consecutive statements. This guidance does 
not change any of the components of net income or other comprehensive income and earnings per share will still be calculated based on net 
income. We adopted this guidance on January 1, 2012.  
 
In September 2011, the FASB issued new accounting guidance which allows a company the option to make a qualitative evaluation about the 
likelihood of goodwill impairment. A company is required to perform the two-step impairment test only if it concludes, based on a qualitative 
assessment, the fair value of a reporting unit is more likely than not to be less than its carrying value. The guidance is effective for annual and 
interim goodwill impairment tests performed for fiscal years beginning after December 15, 2011, with early adoption permitted. Adoption is not 
expected to have a material impact on our financial condition or results of operations.  
   
 
Item 7A.      Quantitative and Qualitative Disclosures about Market Risk  

Foreign Exchange Risk  

We faced minimal exposure to adverse movements in foreign currency exchange rates and did not utilize any foreign currency exchange 
transactions to hedge our exposure in 2011. Foreign currency gains for the years ended December 31, 2011, 2010 and 2009 were immaterial. In 
December 2011, we entered into a contract with a South African utility that will be transacted in South African rand. No activity from this 
contract is included in our results of operations for 2011. We are currently evaluating our strategy to minimize foreign exchange risk related to 
these operations.  

Interest Rate Risk  

As of December 31, 2011 , $26.3 million of outstanding debt was at floating interest rates. Based on outstanding floating rate debt of $26.3 
million as of December 31, 2011 , an increase of 1.0% in the prime rate would result in an increase in our interest expense of approximately $0.3 
million per year.  

Market Value of Portfolio Investments  

We maintain an investment portfolio of various holdings, types, and maturities. As of December 31, 2011 , we had $14.3 million of investments 
in money market funds recorded at fair value on our balance sheet. While our investments are made in highly rated securities and in compliance 
with our investment policy, these investments are exposed to fluctuations in market values and could have a material impact on our financial 
position and results of operations.  
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Report of Independent Registered Public Accounting Firm  
 
To the Board of Directors and Stockholders of Comverge, Inc:  
 
In our opinion, the consolidated financial statements listed in the accompanying index present fairly, in all material respects, the financial 
position of Comverge, Inc and its subsidiaries at December 31, 2011 and December 31, 2010, and the results of their operations and their cash 
flows for each of the three years in the period ended December 31, 2011 in conformity with accounting principles generally accepted in the 
United States of America. In addition, in our opinion, the financial statement schedule listed in the accompanying index presents fairly, in all 
material respects, the information set forth therein when read in conjunction with the related consolidated financial statements. Also in our 
opinion, the Company maintained, in all material respects, effective internal control over financial reporting as of December 31, 2011, based on 
criteria established in Internal Control - Integrated Framework issued by the Committee of Sponsoring Organizations of the Treadway 
Commission (COSO). The Company's management is responsible for these financial statements and financial statement schedule, for 
maintaining effective internal control over financial reporting and for its assessment of the effectiveness of internal control over financial 
reporting, included in Management's Report on Internal Control over Financial Reporting appearing under Item 9A. Our responsibility is to 
express opinions on these financial statements, on the financial statement schedule, and on the Company's internal control over financial 
reporting based on our integrated audits. We conducted our audits in accordance with the standards of the Public Company Accounting 
Oversight Board (United States). Those standards require that we plan and perform the audits to obtain reasonable assurance about whether the 
financial statements are free of material misstatement and whether effective internal control over financial reporting was maintained in all 
material respects. Our audits of the financial statements included examining, on a test basis, evidence supporting the amounts and disclosures in 
the financial statements, assessing the accounting principles used and significant estimates made by management, and evaluating the overall 
financial statement presentation. Our audit of internal control over financial reporting included obtaining an understanding of internal control 
over financial reporting, assessing the risk that a material weakness exists, and testing and evaluating the design and operating effectiveness of 
internal control based on the assessed risk. Our audits also included performing such other procedures as we considered necessary in the 
circumstances. We believe that our audits provide a reasonable basis for our opinions.  
 
The accompanying financial statements have been prepared assuming that the Company will continue as a going concern. As discussed in Note 1 
to the financial statements, the combination of the expected operating performance, the amount of cash flow that is expected from operations, 
debt that is due in 2012, and the restrictive debt covenants with which the Company may not comply, raises substantial doubt about the 
Company's ability to continue as a going concern. Management's plans in regard to these matters are also described in Note 1. The financial 
statements do not include any adjustments that might result from the outcome of this uncertainty.  
 
A company's internal control over financial reporting is a process designed to provide reasonable assurance regarding the reliability of financial 
reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles. A 
company's internal control over financial reporting includes those policies and procedures that (i) pertain to the maintenance of records that, in 
reasonable detail, accurately and fairly reflect the transactions and dispositions of the assets of the company; (ii) provide reasonable assurance 
that transactions are recorded as necessary to permit preparation of financial statements in accordance with generally accepted accounting 
principles, and that receipts and expenditures of the company are being made only in accordance with authorizations of management and 
directors of the company; and (iii) provide reasonable assurance regarding prevention or timely detection of unauthorized acquisition, use, or 
disposition of the company's assets that could have a material effect on the financial statements.  
 
Because of its inherent limitations, internal control over financial reporting may not prevent or detect misstatements. Also, projections of any 
evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in conditions, or that 
the degree of compliance with the policies or procedures may deteriorate.  
 
PricewaterhouseCoopers LLP (signed)  
Atlanta, Georgia,  
March 15, 2012  
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COMVERGE, INC. AND SUBSIDIARIES  
CONDENSED CONSOLIDATED BALANCE SHEETS  

(In thousands, except share data)  

   
   

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.  
 

   
December 31,  

2011    
December 31,  

2010  

Assets          

Current assets          

Cash and cash equivalents  $ 23,641    $ 7,800  
Restricted cash  4,051    1,736  
Marketable securities  —   27,792  
Billed accounts receivable, net  18,481    14,433  
Unbilled accounts receivable  12,730    17,992  
Inventory, net  10,377    9,181  
Deferred costs  1,804    1,712  
Other current assets  1,313    2,056  

Total current assets  72,397    82,702  
Restricted cash  332    3,733  
Property and equipment, net  26,865    22,480  
Intangible assets, net  3,635    3,816  
Goodwill  499    499  
Other assets  1,681    927  

Total assets  $ 105,409    $ 114,157  

Liabilities and Shareholders' Equity          
Current liabilities          

Accounts payable  $ 5,123    $ 8,455  
Accrued expenses  20,347    17,375  
Deferred revenue  7,094    5,821  
Current portion of long-term debt  9,188    3,000  
Other current liabilities  7,561    7,962  

Total current liabilities  49,313    42,613  
Long-term liabilities          

Deferred revenue  490    1,662  
Long-term debt  17,062    21,750  
Other liabilities  1,563    2,074  

Total long-term liabilities  19,115    25,486  
Commitments and contingencies (Note 12)          

Shareholders' equity          
Common stock, $0.001 par value per share, authorized 150,000,000  

shares;  issued 25,968,436 and outstanding 25,913,694, shares as of  
December 31, 2011 and issued 25,355,223 and outstanding 25,329,118  
shares as of December 31, 2010  26    25  

Additional paid-in capital  266,090    262,226  
Common stock held in treasury, at cost, 54,742 and 26,105 shares as of  

December 31, 2011 and December 31, 2010, respectively  (338 )   (257 ) 

Accumulated deficit  (228,772 )   (215,947 ) 

Accumulated other comprehensive income (loss)  (25 )   11  
Total shareholders' equity  36,981    46,058  

Total liabilities and shareholders' equity  $ 105,409    $ 114,157  
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COMVERGE, INC. AND SUBSIDIARIES  

CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS  
(In thousands, except share and per share data)  

 
   

   
   
   
   
   
   
 
   
 
 
 
 
 
 
 
 
 
   

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.  
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   Year Ended  

   December 31,  

   2011    2010    2009  

Revenue               

Product  $ 22,645    $ 23,152    $ 20,732  
Service  113,775    96,237    78,112  

Total revenue  136,420    119,389    98,844  
Cost of revenue               

Product  17,611    17,662    12,912  
Service  62,804    56,876    52,736  

Total cost of revenue  80,415    74,538    65,648  
Gross profit  56,005    44,851    33,196  
Operating expenses               

General and administrative expenses  41,000    39,362    37,781  
Marketing and selling expenses  20,136    18,031    17,737  
Research and development expenses  4,297    6,279    4,878  
Amortization of intangible assets  645    2,144    2,209  
Impairment charges  —   9,871    — 

Operating loss  (10,073 )   (30,836 )   (29,409 ) 

Interest expense, net  2,716    875    2,114  
Other income, net  (36 )   (21 )   (76 ) 

Loss before income taxes  (12,753 )   (31,690 )   (31,447 ) 

Provision (benefit) for income taxes  72    (339 )   219  

Net loss  $ (12,825 )   $ (31,351 )   $ (31,666 ) 

            

Net loss per share (basic and diluted)  $ (0.52 )   $ (1.27 )   $ (1.45 ) 

            

Weighted average shares used in computation  24,901,201    24,667,485    21,786,978  
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COMVERGE, INC. AND SUBSIDIARIES  

CONDENSED STATEMENT OF CHANGES IN SHAREHOLDERS' EQU ITY AND COMPREHENSIVE LOSS  
(In thousands, except share data)  

The accompanying notes are an integral part of these consolidated financial statements.  
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   Common Stock         Treasury Shares          Accumulated       

              Additional   Number              Other     Total  

   
Number 

of          Paid-in    of         Accumulated   Comprehensive    Shareholders' 

   Shares    Amount    Capital    Shares     Amount    Deficit     Income     Equity  

Balance at December 31, 2008  21,926,660    $ 22    $ 220,638    (18,539 )    $ (119 )    $ (152,930 )    $ 49    $ 67,660  
Common stock issued in public offerings, 
net of offering costs  2,760,000    3    27,033    —   —   —   —   27,036  
Issuance of common stock upon exercises 
of stock options  310,447    —   1,126    —   —   —   —   1,126  
Stock-based compensation  —   —   10,038    —   —   —   —   10,038  
Issuance of restricted stock, net of 
forfeitures  94,279    —   —   —   —   —   —   — 
Common stock held in treasury  —   —   —   (17,690 )    (155 )    —   —   (155 )  

Retirement of shares from treasury  (30,567 )   —   (211 )    30,567    211    —   —   — 
Issuance of shares related to prior year 
acquisition  11,945    —   36    —   —   —   —   36  
Components of comprehensive loss:                                        

Net loss  —   —   —   —   —   (31,666 )    —   (31,666 )  

Changes in unrealized gain on 
marketable securities  —   —   —   —   —   —   (31 )    (31 )  

Total comprehensive loss  —   —   —   —   —   —   —   (31,697 )  

Balance at December 31, 2009  25,072,764    25    258,660    (5,662 )    (63 )    (184,596 )    18    74,044  
Issuance of common stock upon exercises 
of stock options  137,756    —   239    —   —   —   —   239  
Stock-based compensation  —   —   3,327    —   —   —   —   3,327  
Issuance of restricted stock, net of 
forfeitures  144,703    —   —   —   —   —   —   — 
Common stock held in treasury  —   —   —   (20,443 )    (194 )    —   —   (194 )  

Components of comprehensive loss:                                        

Net loss  —   —   —   —   —   (31,351 )    —   (31,351 )  

Changes in unrealized gain on 
marketable securities  —   —   —   —   —   —   (7 )    (7 )  

Total comprehensive loss  —   —   —   —   —   —   —   (31,358 )  

Balance at December 31, 2010  25,355,223    25    262,226    (26,105 )    (257 )    (215,947 )    11    46,058  
Common stock issued to Aspire Capital, 
net of offering costs  544,927    1    434    —   —   —   —   435  
Issuance of common stock upon exercises 
of stock options  90,178    —   117    —   —   —   —   117  
Stock-based compensation  —   —   3,313    —   —   —   —   3,313  
Issuance of restricted stock, net of 
forfeitures  (21,892 )   —   —   —   —   —   —   — 
Common stock held in treasury  —   —   —   (28,637 )    (81 )    —   —   (81 )  

Components of comprehensive loss:                                        

Net loss  —   —   —   —   —   (12,825 )    —   (12,825 )  

Changes in unrealized gain on 
marketable securities  —   —   —   —   —   —   (11 )    (11 )  

Changes in unrealized loss on foreign 
exchange  —   —   —   —   —   —   (25 )    (25 )  

Total comprehensive loss  —   —   —   —   —   —   —   (12,861 )  

Balance at December 31, 2011  25,968,436    $ 26    $ 266,090    (54,742 )    $ (338 )    $ (228,772 )    $ (25 )    $ 36,981  
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COMVERGE, INC. AND SUBSIDIARIES  

CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS  
(In thousands)  
(Unaudited)    

   Year Ended  

   December 31,  

   2011    2010    2009  

Cash flows from operating activities               

Net loss  $ (12,825 )    $ (31,351 )    $ (31,666 )  

Adjustments to reconcile net loss to net cash from operating activities:               

Depreciation  5,993    6,276    17,689  
Amortization of intangible assets and capitalized software  1,522    2,835    2,810  
Stock-based compensation  3,313    3,327    10,038  
Impairment charges  —   9,871    — 
Write-off of debt issuance costs  523    —   754  
Amortization of debt issuance costs  127    111    258  
Amortization of marketable securities  85    739    252  
Gain on sale of marketable securities  (28 )    —   — 
Loss on disposal of property and equipment  280    415    670  
Allowance for inventory obsolescence  652    316    (10 )  

Allowance for doubtful accounts  (115 )    210    66  
Deferred income taxes  10    (387 )    220  
Changes in operating assets and liabilities:               

Billed and unbilled accounts receivable, net  1,329    (12,643 )    4,727  
Inventory, net  (2,267 )    (3,065 )    (2,059 )  

Deferred costs and other assets  (655 )    (1,236 )    806  
Accounts payable  (3,332 )    1,916    (958 )  

Accrued expenses and other liabilities  2,283    7,907    6,003  
Deferred revenue  101    390    (1,821 )  

Net cash (used in) provided by operating activities  (3,004 )    (14,369 )    7,779  
Cash flows from investing activities               

Changes in restricted cash  1,086    167    (1,579 )  

Purchases of marketable securities  —   (26,049 )    (39,166 )  

Maturities/sales of marketable securities  27,724    31,920    32,750  
Purchases of property and equipment  (10,403 )    (11,040 )    (14,901 )  

Capitalized software costs  (1,322 )    —   — 
Purchases of technology licenses  (33 )    (83 )    (1,338 )  

Net cash provided by (used in) investing activities  17,052    (5,085 )    (24,234 )  

Cash flows from financing activities               

Proceeds from exercise of stock options  117    239    1,067  
Payment of employee taxes due to net settlement stock option exercises  (81 )    (194 )    (96 )  

Borrowings under SVB loan facility  12,500    18,000    — 
Repayment of SVB loan facility  (11,000 )    (21,000 )    (2,250 )  

Borrowings under PFG loan facility  —   15,000    — 
Borrowings under GECC credit agreement  —   —   10,900  
Repayment of GECC credit agreement  —   —   (23,424 )  

Repayment of subordinated convertible promissory notes  —   —   (590 )  

Net proceeds (payments) from issuance of common stock  435    (335 )    27,371  
Payment of debt issuance costs  (153 )    (525 )    (25 )  

Net cash provided by financing activities  1,818    11,185    12,953  
Effect of exchange rate changes on cash and cash equivalents  (25 )    —   — 
Net change in cash and cash equivalents  15,841    (8,269 )    (3,502 )  

Cash and cash equivalents at beginning of period  7,800    16,069    19,571  



 
The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.  
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Cash and cash equivalents at end of period  $ 23,641    $ 7,800    $ 16,069  

Cash paid for interest  $ 1,995    $ 952    $ 1,629  
Supplemental disclosure of noncash investing and financing activities               

Recording of asset retirement obligation  $ (233 )    $ (239 )    $ 399  
Common stock issued in consideration in business acquisitions  $ —   $ —   $ 36  
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COMVERGE, INC. AND SUBSIDIARIES  

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL  STATEMENTS  
(in thousands, except share and per share data)  

 
 

Description of Business  

Comverge, Inc., a Delaware corporation, and its subsidiaries (collectively, the “Company”), provide intelligent energy management solutions 
that enable energy providers and consumers to optimize their power usage and meet peak demand.  The Company delivers its intelligent energy 
management solutions through a portfolio of hardware, software and services.  The Company has two operating segments: the Residential 
Business segment and the Commercial & Industrial, or C&I, Business segment. In December 2011, the Company began international operations; 
however, the Company had minimal transactions in 2011, the effect of which were immaterial to the financial statements and were limited to the 
re-measurement of cash.  

Basis of Presentation  

The consolidated financial statements of the Company include the accounts of its subsidiaries. The consolidated financial statements have been 
prepared in conformity with accounting principles generally accepted in the United States of America. The consolidated financial statements 
presented reflect entries necessary for the fair presentation of the Consolidated Statements of Operations for the years ended December 31, 2011, 
2010 and 2009, Consolidated Balance Sheets as of December 31, 2011 and 2010 and Consolidated Statements of Cash Flows for the years ended 
December 31, 2011, 2010 and 2009. All entries required for the fair presentation of the financial statements are of a normal recurring nature. 
Intercompany transactions and balances are eliminated upon consolidation.  
 
Liquidity and Substantial Doubt about Ability to Continue as Going Concern  
 
The Company has incurred losses since inception, resulting in an accumulated deficit of $228,772 and stockholders' equity of $36,981 as of 
December 31, 2011 . Working capital as of December 31, 2011 was $23,084 , consisting of $72,397 in current assets and $49,313 in current 
liabilities, including $9,188 of long-term debt due within one year.   The total long-term debt as of December 31, 2011 was $17,062 , excluding 
the $9,188 included in current liabilities. Further, the Company anticipates spending approximately $8,700 on capital expenditures during 2012.  
 
The Company is required to meet certain financial covenants contained in the Silicon Valley Bank, or SVB, and Grace Bay loan and security 
agreements, specifically a minimum tangible net worth and an adjusted quick ratio. The financial covenants in both loan and security agreements 
are substantially similar. Compliance with the adjusted quick ratio covenant is measured on a monthly basis and compliance with the tangible net 
worth covenant is measured on a quarterly basis. For the quarter ended December 31, 2011, the SVB and Grace Bay loan and security 
agreements required a minimum tangible net worth of $42,000. For December 2011, the SVB and Grace Bay loan and security agreements 
required a minimum ratio of current assets to current liabilities of 1.25:1.00. The Company met the financial covenant requirements for the 
period ended December 31, 2011. However, the Company's lenders have some discretion in establishing covenants for 2012 and when these 
covenants are established, management believes it is possible that the Company will not meet the covenant requirements during 2012 if 
additional capitalization of the Company is not achieved or if SVB and Grace Bay do not agree to different terms for their respective loan and 
security agreements. The Company's failure to comply with these covenants may result in the declaration of an event of default under each of the 
SVB and Grace Bay loan agreements and cause us to be unable to borrow under such loan agreements. See Note 10 for further discussion.  
 
The Company had aggregate available borrowing capacity under its SVB loan agreement of $1,929 as of December 31, 2011; however, if the 
Company does not maintain at least $20,000 of unrestricted cash at all times, the Company's borrowing base may be reduced. Upon a reduction 
in the borrowing base, the $1,929 of additional capacity may not be available to the Company.  Even with its anticipated revenue growth or cash 
expenditure reductions, it is possible that the Company's cash balance may fall below $20,000. Should the Company's unrestricted cash balance 
fall below $20,000 and the Company's borrowing capacity be consequently reduced, any amounts the Company owes to SVB in excess of the 
Company's reduced borrowing capacity will become immediately due and payable under its SVB loan agreement. A failure to pay any such 
excess amount could result in a default under the SVB loan agreement and, as a result, could cause cross-defaults in the Company's other 
borrowing arrangements, such that all of its outstanding debt could become due and payable. In addition, any resulting loss in liquidity could 
cause potential defaults in the Company's borrowing arrangements, such that all of its outstanding debt could become due and payable. The 
Grace Bay loan and security agreement sets targets for the Company's minimum revenues.  
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The Company did not achieve certain year-to-date revenue growth targets, which were $139,838 in revenue for the year ended December 31, 
2011. During the first quarter of 2012, Grace Bay exercised its Amortization Right (as defined in the loan agreement) as the Company did not 
meet its revenue target for the fourth quarter of 2011. If the Company subsequently complies with succeeding measurements periods (quarterly), 
the Company may prospectively cease monthly amortization of the loan, provided, however, Grace Bay may again exercise its Amortization 
Right under the loan agreement if the Company fails to meet future minimum revenue targets. Based on its revenue to date during the first 
quarter of 2012 and its projected revenue for all of 2012, the Company has determined that it is probable that it will exceed the revenue target for 
the first quarter ($17,697) as well as the remainder of the year. Accordingly, the Company believes that it is probable that the Amortization Right 
triggered and elected by Grace Bay related to the failure to meet the revenue target for the year ended December 31, 2011will contractually cease 
when the Company files its Form 10-Q for the quarter ended March 31, 2012. Thus, the Company has recorded ($1,688 or 3 months of 
accelerated amortization) as a current liability as of December 31, 2011. Additionally, Grace Bay has alleged that we are in default under the 
Grace Bay agreement which would trigger a cross-default in the SVB loan and security agreement. Such event of default would enable SVB or 
Grace Bay, as applicable, to accelerate all amounts due under their respective loan agreements and to exercise other remedies available to them 
under the respective loan agreements. Further, any payment of such immediately due and payable obligations under the loan agreements may 
cause us to breach additional financial covenants in either the SVB or Grace Bay loan agreements.  
 
Any failure by the Company to pay any obligations that become due and payable under either the SVB or Grace Bay loan and security 
agreement may constitute an event of default under such agreement. Such event of default would enable SVB or Grace Bay, as applicable, to 
accelerate all amounts due under their respective loans and to exercise other remedies available to them under the respective loan agreements. 
Further, any payment of such immediately due and payable obligations under the SVB loan agreement may cause the Company to breach certain 
financial covenants in either the SVB or Grace Bay loan agreements. Any such breach of financial covenants would constitute an event of 
default under such agreements, enabling SVB and Grace Bay to exercise their respective remedies under their respective agreements, including 
acceleration of all amounts due thereunder. As of the date of this filing on Form 10-K, the Company has not received notice to accelerate the 
debt and would contest any such acceleration.  
 
On November 29, 2011, the Company entered into the Purchase Agreement with Aspire Capital, which provides that, upon the terms and subject 
to the conditions and limitations set forth therein, Aspire Capital is committed to purchase an aggregate of up to $10,000 of shares of its common 
stock over the 24-month term of the Purchase Agreement. Under the Purchase Agreement, the Company agreed to pay Aspire Capital a 
commitment fee equal to 2% of $10,000 in consideration for Aspire Capital's obligation to purchase up to $10,000 of our common stock. The 
Company paid this commitment fee by issuing to Aspire Capital 144,927 shares of our common stock valued at $1.38 per share. During 2011, 
the Company sold 400,000 shares of its common stock to Aspire Capital at a purchase price of $1.09 per share, for an aggregate purchase price 
of $435. Under the terms of the agreement, the Company cannot sell shares to Aspire Capital at a purchase price less than $1.00 per share. As of 
March 9, 2012, the Company could offer and sell from time to time to Aspire Capital up to an additional $5,013, in aggregate, based on the 
offering price of its common stock under the Purchase Agreement.  
 
Management continues actively exploring all such financing options including restructuring of its current credit facilities in the near term or the 
possible sale of the Company. The Company's ability to secure additional capital or modify its existing debt terms to meet its projected revenue 
growth or cash expenditure reductions or its ability to sell the Company cannot be assured. In addition, certain financing options may require the 
consent of our current debt holders and we may not be able to obtain such consent or the terms of such consent may be cost-prohibitive. Due to 
the circumstances described above including the expected operating performance, the amount of cash flow that is expected from operations, debt 
that is due in 2012, and the restrictive debt covenants with which the Company may not comply, there is substantial doubt about the Company's 
ability to continue as a going concern. The consolidated financial statements have been prepared assuming that the Company will continue as a 
going concern and contemplate the realization of assets and the satisfaction of liabilities in the normal course of business.  
 
2.    Significant Accounting Policies and Recent Accounting Pronouncements  

Use of Estimates in Preparation of Financial Statements  

The preparation of financial statements in conformity with accounting principles generally accepted in the United States of America requires 
management to make estimates and assumptions that affect the reported amounts of assets and liabilities and the disclosure of contingent assets 
and liabilities as of the date of the financial statements, and the reported amounts of revenue and expense during the reporting periods. 
Significant estimates include management's estimate of provisions required for non-collectible accounts receivable, obsolete or slow-moving 
inventory, and potential product warranty liability as well as management's estimates related to revenue recognition using the percentage-of-
completion method. Actual results could differ  
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from those estimates.  

Cash and Cash Equivalents and Restricted Cash  

The Company considers all highly liquid investments with an original maturity of three months or less to be cash equivalents. Cash and cash 
equivalents consist of cash and demand deposits in banks and short-term investments.  

The Company maintains cash balances to secure its performance or to fund possible damages as the result of an event of default related to certain 
service contracts. These amounts have been classified as restricted cash on the balance sheet and are classified as current or noncurrent based on 
the underlying restriction.  

Allowance for Doubtful Accounts  

The Company reviews the outstanding accounts receivable monthly, as well as the bad debt write-offs experienced in the past, and establishes an 

allowance for doubtful accounts.  Account balances are charged off against the allowance when the Company determines it is probable the 

receivable will not be recovered. As of December 31, 2011 and 2010, there were $92 and $1,721, respectively, identified as doubtful of 

collection. The decrease in the allowance for doubtful accounts was due to the collection of an outstanding receivable from one customer during 

the year ended December 31, 2011.  

Inventory, net  

Inventories are stated at the lower of cost or market. Inventory cost is determined on the basis of specific identification based on acquisition cost 
and due provision is made to reduce all slow-moving, obsolete, or unusable inventories to their estimated useful or scrap values. As of 
December 31, 2011 and 2010, there were provisions of $951 and $466, respectively, for finished goods inventory identified as slow-moving, 
obsolete or unusable.  

Property and Equipment, net  

Property and equipment are stated at cost less accumulated depreciation. Depreciation is calculated using the straight-line method over the 
estimated useful lives of the depreciable assets. In the case of installed assets that are part of long-term contracts, the assets are depreciated over 
the shorter of the useful life or the term of the contract. Leasehold improvements are depreciated over the shorter of the lease term or useful life. 
Improvements are capitalized while repairs and maintenance are expensed as incurred. Gains or losses realized on the disposal or retirement of 
property and equipment are recognized in the consolidated statement of operations.  

The Company recognizes the fair value of liabilities for asset retirement obligations in the period in which they are incurred if a reasonable 
estimate of fair value can be made. The Residential Business segment installs hardware at residences of select utility customers. At the request of 
the homeowner, the Company is obligated to remove this hardware. Any associated asset retirement costs are capitalized as part of the carrying 
amount of the long-lived asset and recognized as depreciation expense over the asset's life. The Company's estimate is based on the historical 
data for the ratio of cumulative assets removed to the cumulative number of assets installed. Accordingly, in the years ended December 31, 
2011 , 2010 and 2009, the Company recognized an asset retirement obligation liability and an associated change in the cost of long-lived assets 
of $233, $239 and $399, respectively.  

Goodwill and Intangibles, net  

Goodwill represents the excess of cost over the fair value of the net tangible assets and identified intangible assets of businesses acquired in 
purchase transactions. Goodwill is not being amortized. Intangibles are recorded at their fair value at acquisition date. The Company amortizes 
finite-lived intangibles over their estimated useful lives, ranging from three to twenty years, using the straight-line method, which approximates 
the projected utility of such assets based upon the information available. Goodwill and other indefinite-lived intangible assets are tested for 
impairment on at least an annual basis, on December 31 st of each year, as well as on an as-needed basis determined by events or changes in 
circumstances.  

Goodwill is allocated among and evaluated for impairment at the reporting unit level, which is defined as an operating segment or one level 
below an operating segment. Goodwill was tested for impairment using the two-step approach. Step 1 of the goodwill impairment test, used to 
identify potential impairment, compares the fair value of the reporting unit with its carrying amount, including goodwill. If the fair value of the 
reporting unit exceeds its carrying amount, goodwill of the reporting unit is considered not impaired and the second step of the impairment test is 
not required. If the carrying amount of a reporting unit exceeds its fair value, the second step of the goodwill impairment test would be 
performed to measure the amount of impairment, if any.  
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The Company performed its annual impairment test as of December 31, 2011 and the results of the tests performed indicated no impairment.  

The Company entered into an amendment with a certain customer during the fourth quarter of 2010 that decreased committed capacity in the 
Energy Efficiency reporting unit in the C&I Business segment, thereby reducing future cash flows. The decline in cash flows impacted the fair 
value of the reporting unit, causing its carrying value to exceed its fair value, when the Company performed its impairment assessment. Based on 
this evaluation, the Company recorded impairment charges. See note 7 for a complete discussion on the methodology and assumptions applied. 
The results of the annual impairment test indicated no additional impairment as of December 31, 2010.  

Impairment of Long-Lived Assets  

The Company evaluates the recoverability of long-lived assets whenever events or changes in circumstances indicate that the carrying amount 
should be assessed by comparing their carrying value to the undiscounted estimated future net operating cash flows expected to be derived from 
such assets. If such evaluation indicates a potential impairment, a discounted cash flow analysis is used to measure fair value in determining the 
amount of these assets that should be written off. No such event or change in circumstance existed as of December 31, 2011 that would indicate 
that carrying amount should be assessed.  

Debt Issuance Costs  

Debt issuance costs are amortized over the term of the corresponding debt instrument using the straight-line method, which approximates the 
effective interest method. Amortization of debt issuance costs was $127, $111 and $258 for the years ended December 31, 2011 , 2010 and 2009, 
respectively. The write-off of $523 of certain debt issuance costs was recorded in conjunction with our modification of the PFG debt agreement. 
See Note 10 for more details. Debt issuance costs are included in Other current assets and Other assets and consisted of the following as of 
December 31, 2011 and 2010.  
 

 
Warranty Provision  

The Company generally warrants its products against certain manufacturing and other defects. These product warranties are provided for specific 
periods of time and/or usage of the product depending on the nature of the product, the geographic location of its sale and other factors. The 
warranty provision included in Other current liabilities is set forth below.  

 
Fair Value of Financial Instruments  

The Company uses financial instruments in the normal course of business, including cash and cash equivalents, investment securities, accounts 
receivable, accounts payable, accrued expenses, and debt obligations. The carrying values of accounts receivable, accounts payable, and accrued 
expenses approximated their respective fair values at each balance sheet date due to the short-term maturity of these assets and liabilities.  

Concentration of Credit Risk  

The Company derives a significant portion of its revenue from products and services that it supplies to electricity providers such as utilities and 
independent system operators. Changes in economic conditions and unforeseen events could occur and reduce consumers' use of electricity. The 
Company's business success depends in part on its relationships with a limited number of large customers. During the year ended December 31, 
2011, the Company had two customers which accounted for 22% and  
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     December 31,    December 31,  

     2011    2010  

Debt issuance costs at beginning of year    $ 648    $ 234  
Addition of debt issuance costs    153    525  
Write-off of debt issuance costs    (523 )   — 
Amortization of debt issuance costs    (127 )   (111 ) 

Debt issuance costs at end of year    $ 151    $ 648  

     December 31,    December 31,  

     2011    2010  

Warranty provision at beginning of year    $ 620    $ 82  
Accruals for warranties issued during the year    46    1,093  
Warranty settlements during the year    (457 )   (555 ) 

Warranty provision at the end of year    $ 209    $ 620  
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16% of the Company's revenue. The total accounts receivable from these customers were $14,767 and $4,340, respectively, as of December 31, 
2011. During the year ended December 31, 2010, the Company had two customers which accounted for 28% and 12% of the Company's 
revenue. The total accounts receivable from these customers were $14,200 and $3,864, respectively, as of December 31, 2010. During the year 
ended December 31, 2009, the Company had two customers which accounted for 20% and 12% of the Company's total revenue.  

No other customer accounted for more than 10% of the Company's total revenue in 2011, 2010 and 2009.  

The Company is subject to concentrations of credit risk from its cash and cash equivalents, short-term investments and accounts receivable. The 
Company limits its exposure to credit risk associated with cash and cash equivalents and short-term investments by placing its cash and cash 
equivalents and short-term investments with multiple domestic financial institutions and adhering to the Company's investment policy.  

 
Revenue Recognition - Residential Business  

The Company sells intelligent energy management solutions directly to utilities for use and deployment by the utility. The Company recognizes 
revenue for such sales when delivery has occurred or services have been rendered and the following criteria have been met: persuasive evidence 
of an arrangement exists, the price is fixed or determinable, delivery has occurred and collection is probable.    
   
The Company has certain contracts which are multiple element arrangements and provide for several deliverables to the customer that may 
include hardware, software and services, such as installation of the hardware, marketing, program management and hosting. The Company 
evaluates each deliverable to determine whether it represents a separate unit of accounting.   A deliverable constitutes a separate unit of 
accounting when it has stand-alone value and there are no customer-negotiated refunds or return rights for the delivered elements.  The separate 
deliverables in these arrangements meet the separation criteria.  The contract consideration for these multiple element arrangements is allocated 
to the units of accounting based on the relative selling prices of all of the deliverables in the arrangement using the hierarchy of Vendor Specific 
Objective Evidence (VSOE), Third Party Evidence (TPE) or Estimated Selling Price (ESP).  VSOE of fair value is based on the price charged 
when the element is sold separately.  TPE of selling price is established by evaluating largely interchangeable competitor products or services in 
stand-alone sales to similarly situated customers. ESP is established considering multiple factors including, but not limited to list price, gross 
margin analysis and internal costs.  Allocation of the consideration is determined at arrangement inception on the basis of each unit’s relative 
selling price.  Once an allocated fair value is established for each unit of accounting, the contract deliverables are scoped into the appropriate 
accounting guidance for revenue recognition.      
 
The Company enters into long-term contracts with utilities in which the Company typically owns the underlying intelligent energy management 
network and provides its customer with electric capacity during the peak season. The Company invoices Virtual Peaking Capacity, or VPC, 
customers on a monthly or quarterly basis throughout the contract year. Contract years typically begin at the end of a control season (generally, 
at the end of a utility’s summer cooling season that correlates to the end of the utility’s peak demand for electricity) and continue for twelve 
months thereafter. The VPC contracts require the Company to provide electric capacity through demand reduction to utility customers, and 
require a measurement and verification of such capacity on an annual basis. In certain VPC contracts, the results of the measurement and 
verification process are applied retrospectively to the program year. For these contracts, the Company defers revenue and the associated cost of 
revenue related to these until such time as the annual contract payment is fixed or determinable.   Once a utility’s customer, or program 
participant, enrolls in one of the Company’s VPC programs, the Company installs hardware at the participant’s location. The cost of the 
installation and the hardware are capitalized and depreciated as cost of revenue over the remaining term of the contract with the utility, which is 
shorter than the operating life of the equipment.  The Company also records telecommunications costs related to the network as cost of 
revenue.  The cost of revenue is recognized contemporaneously with revenue.  
   
The current deferred revenue and deferred cost of revenue as of December 31, 2011 and December 31, 2010 are provided below:    
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Revenue Recognition - Commercial & Industrial Business  

The Company enters into agreements to provide demand response services. The demand response programs require the Company to provide 
electric capacity through demand reduction when the utility or independent system operator calls a demand response event to curtail electrical 
usage. Demand response revenues are earned based on the Company’s ability to deliver capacity. In order to provide capacity, the Company 
manages a portfolio of commercial and industrial end users’ electric loads. Capacity amounts are verified through the results of an actual demand 
response event or a demand response test.  The Company recognizes revenue and associated cost of revenue in its demand response services at 
such time as the capacity amount is fixed or determinable.   
   
The Company bids into forward auctions for open market programs with independent system operators, or ISO's. The program year, which spans 
from June 1st to May 31st annually for the Company's primary program, is three years from the date of the initial auction. Participation in the 
capacity program requires the Company to respond to requests from the ISO to curtail energy usage during the mandatory performance period of 
June through September, which is the peak demand season. For participation, the Company receives cash payments on a monthly basis in the 
program year. The Company may utilize the incremental auctions held within the three-year period prior to the commencement of the program 
year or may enter into bilateral agreements with other market demand or supply-side providers to fulfill a portion of the megawatts awarded in 
the initial auction. For the remaining megawatts, the Company enrolls C&I participants in order to fulfill its megawatt commitment with the ISO. 
If the Company remains the primary obligor for the megawatt commitment, the Company recognizes revenue and cost of revenue on a gross 
basis for those megawatts ratably over the performance period, once the revenue is fixed or determinable. If the Company is released from its 
obligations to fulfill those megawatts through an incremental auction or a bilateral agreement, the Company recognizes revenue, net of the cost 
of revenue, at the time that megawatts are accepted by the ISO and the financial assurance is released.  
 
The Company enters into agreements to provide base load reduction. Energy efficiency revenues are earned based on the Company’s ability to 
achieve committed capacity through base load reduction. In order to provide this reduction, the Company delivers and installs energy efficiency 
management solutions. The base load capacity contracts require the Company to provide electric capacity to utility customers and include a 
measurement and verification of such capacity in order to determine contract consideration. The Company defers revenue and associated cost of 
revenue until such time as the capacity amount, and therefore the related revenue, is fixed or determinable. Once the reduction amount has been 
verified, the revenue is recognized. If the revenue is subject to penalty, refund or an ongoing obligation, the revenue is deferred until the 
contingency is resolved and/or the Company has met its performance obligation. Certain contracts contain multiple deliverables, or elements, 
which require the Company to assess whether the different elements qualify for separate accounting. The separate deliverables in these 
arrangements meet the separation criteria.  
   
Revenue from time-and-materials service contracts and other services are recognized as services are provided. Revenue from certain fixed price 
contracts are recognized on a percentage-of-completion basis, which involves the use of estimates. If the Company does not have a sufficient 
basis to measure the progress towards completion, revenue is recognized when the project is completed or when final acceptance is received 
from the customer. The Company also enters into agreements to provide hosting services that allow customers to monitor and analyze their 
electrical usage. Revenue from hosting contracts is recognized as the services are provided, generally on a recurring monthly basis.  
   
Foreign Currency Transactions  

The currency of the primary economic environment in which the operations of the Company are conducted is the United States Dollar (“dollar”). 
The functional currency of the Company's international subsidiary is the local currency. The Company translates the financial statements of the 
subsidiary to dollars using month-end rates of exchange for assets and liabilities and average rates of exchange for revenues, costs, and expenses. 
The Company records translation gains and losses in accumulated  
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December 31,  

2011    
December 31,  

2010  

Deferred revenue:          

VPC contract related  $ 1,624    $ 2,502  
Other  5,470    3,319  

Current deferred revenue  $ 7,094    $ 5,821  

Deferred cost of revenue:          
VPC contract related  $ 1,047    $ 1,041  
Other  757    671  

Current deferred cost of revenue  $ 1,804    $ 1,712  
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other comprehensive income as a component of stockholders’ equity. Translation losses were immaterial for the year ended December 31, 2011. 
As the Company's international subsidiary was established in 2011, no such translation gains or losses were recorded in 2010 or 2009. The 
Company records net gains and losses resulting from foreign exchange transactions as a component of interest and other income, net. Foreign 
currency losses were immaterial for the years ended December 31, 2011, 2010 and 2009.  
 
Comprehensive Loss  

The Company reports total changes in equity resulting from revenues, expenses, and gains and losses, including those that do not affect the 
accumulated deficit. Accordingly, other comprehensive loss includes those amounts relating to unrealized gains and losses on investment 
securities classified as available for sale as well as the effect of exchange rate changes.  
   
 Marketable Securities  

The Company classifies all of its marketable securities as available-for-sale. The Company considers all highly liquid interest-earning securities 
with a maturity of three months or less at the date of purchase to be cash equivalents. Securities with maturities beyond three months are 
classified as short-term based on their highly liquid nature and because such marketable securities represent the investment of cash that is 
available for current operations. These securities are recorded at market value using the specific identification method; unrealized gains and 
losses (excluding other-than-temporary impairments) are reflected in accumulated other comprehensive loss in the financial statements.  

The amortized cost and fair value of marketable securities, with gross unrealized gains and losses, as of December 31, 2011 and 2010 were as 
follows:  

 

 

Realized gains and losses to date have not been material. Interest income for the years ended December 31, 2011, 2010 and 2009 was $112, $929 
and $515, respectively.  
 
The Company applies a fair value hierarchy that requires the use of observable market data, when available, and prioritizes the inputs to 
valuation techniques used to measure fair value in the following categories:  
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     December 31, 2011  

     Amortized    Unrealized    Unrealized    Fair    Cash and    Restricted    Marketable  

     Cost    Gains    Losses    Value    Equivalents    Cash    Securities  

Money market funds    $ 14,305    $ —   $ —   $ 14,305    $ 11,312    $ 2,993    $ — 
Commercial paper    —   —   —   —   —   —   — 
Corporate 
debentures/bonds    —   —   —   —   —   —   — 
Total marketable 
securities    14,305    —   —   14,305    11,312    2,993    — 
Cash in operating 
accounts    13,719    —   —   13,719    12,329    1,390    — 

Total    $ 28,024    $ —   $ —   $ 28,024    $ 23,641    $ 4,383    $ — 

     December 31, 2010  

     Amortized    Unrealized    Unrealized    Fair    Cash and    Restricted    Marketable  

     Cost    Gains    Losses    Value    Equivalents    Cash    Securities  

Money market funds    $ 1,657    $ —   $ —   $ 1,657    $ 1,657    $ —   $ — 
Commercial paper    9,395    —   —   9,395    3,598    —   5,797  
Corporate debentures/bonds    23,982    24    (13 )   23,993    1,998    —   21,995  
Total marketable securities    35,034    24    (13 )   35,045    7,253    —   27,792  
Cash in operating accounts    6,016    —   —   6,016    547    5,469    — 

Total    $ 41,050    $ 24    $ (13 )   $ 41,061    $ 7,800    $ 5,469    $ 27,792  
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The Company's assets that are measured at fair value on a recurring basis are generally classified within Level 1 or Level 2 of the fair value 
hierarchy. The types of instruments valued based on quoted market prices in active markets include most money market securities, U.S. Treasury 
securities and equity investments. Such instruments are generally classified within Level 1 of the fair value hierarchy. The Company invests in 
money market funds that are traded daily and does not adjust the quoted price for such instruments.  

 
The types of instruments valued based on quoted prices in less active markets, broker or dealer quotations, or alternative pricing sources with 
reasonable levels of price transparency include the Company's U.S. Agency securities, Commercial Paper, U.S. Corporate Bonds and certificates 
of deposit. Such instruments are generally classified within Level 2 of the fair value hierarchy. The Company uses consensus pricing, which is 
based on multiple pricing sources, to value its fixed income investments.  
 
The following tables set forth by level, within the fair value hierarchy, the Company's marketable securities accounted for at fair value as of 
December 31, 2011 and 2010. Assets and liabilities are classified in their entirety based on the lowest level of input that is significant to the fair 
value measurement.  
 

 

Advertising Expenses  

Advertising costs are expensed as incurred. Advertising expense was $3,675, $3,503 and $4,114 for the years ended December 31, 2011, 2010 
and 2009, respectively. Substantially all advertising costs were incurred to promote the Company's VPC and open market programs to 
participants in an effort to acquire electric capacity in fulfillment of certain capacity commitments with utility customers and independent system 
operators.  
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·  Level 1 - Valuation is based upon quoted prices for identical instruments traded in active markets. 

·  Level 2 - Valuation is based upon quoted prices for similar instruments in active markets, quoted prices for identical or similar 
instruments in markets that are not active and model-based valuation techniques for which all significant assumptions are observable in 
the market.  

·  Level 3 - Valuation is generated from model-based techniques that use significant assumptions not observable in the market. These 
unobservable assumptions reflect its own estimates of assumptions market participants would use in pricing the asset or liability.  

          Fair Value Measurements at Reporting Date Using  

          Quoted Prices            

          in Active Markets    Significant Other    Significant  
          for Identical    Observable    Unobservable  
     December 31,    Assets    Inputs    Inputs  

     2011    (Level 1)    (Level 2)    (Level 3)  

Money market funds    14,305    14,305    —   — 
Commercial paper    —   —   —   — 
Corporate debentures/bonds    —   —   —   — 

Total    14,305    14,305    —   — 

          Fair Value Measurements at Reporting Date Using  

          Quoted Prices            

          in Active Markets    Significant Other    Significant  
          for Identical    Observable    Unobservable  
     December 31,    Assets    Inputs    Inputs  

     2010    (Level 1)    (Level 2)    (Level 3)  

Money market funds    1,657    1,657    —   — 
Commercial paper    9,395    —   9,395    — 
Corporate debentures/bonds    23,993    —   23,993    — 

Total    35,045    1,657    33,388    — 
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Software Development Costs for Internal Use  

Software costs for internal use of $49, $164 and $176 were capitalized in 2011, 2010 and 2009, respectively. These costs will be amortized over 
a three-year expected life in accordance with Company policy. During the year ended December 31, 2011, 2010 and 2009, $69, $293 and $209 , 
respectively, was recorded as depreciation expense for internal use software.  

Software Development Costs to be Sold, Leased or Otherwise Marketed  

The capitalization of software development costs begins upon the establishment of technological feasibility and ends when the software is 
generally available. Based upon the Company's product development process, technological feasibility is established upon the completion of a 
working model or detailed program design. For the years ended December 31, 2010 and 2009, the period between achieving technological 
feasibility and the general availability of the related products had been short and software development costs qualifying for capitalization had not 
been material. Accordingly, the Company did not capitalize any software development costs. For the year ended December 31, 2011, the 
Company capitalized $1,322 in software development costs for IntelliSOURCE version 2.0 and 3.0. The Company recognized $267 in 
amortization of software development costs during the year ended December 31, 2011.  

Research and Development Expenses  

All research and development costs are expensed as incurred and consist primarily of salaries and benefits.  

Stock-Based Compensation  

Stock-based compensation expense recognized for the years December 31, 2011 , 2010 and 2009 was $3,313, $3,327 and $10,038, respectively, 
before income taxes.  

Segment Reporting  

As of December 31, 2011 , the Company reports through two operating segments: the Residential Business segment and the C&I Business 
segment. Operating segments are components of an enterprise for which separate financial information is available and is evaluated regularly by 
the Company in deciding how to allocate resources and in assessing performance. The Company's chief operating decision maker assesses the 
Company's performance and allocates the Company's resources based on these segments. These segments constitute the Company's two 
reportable segments.  
 
Prior to December 31, 2010, the Company reported the results of operations in three segments: the Utility Products & Services segment, the 
Residential Business segment and the C&I Business segment. Beginning for the year ended December 31, 2010, the former Utility Products & 
Services segment is presented as part of the Residential Business segment. The results of the Energy Efficiency programs were previously 
reported in the Residential Business segment. Beginning for the year ended December 31, 2010, the Energy Efficiency programs are reported as 
part of the C&I Business segment. Accordingly, the results of operations have been reclassified for the year ended December 31, 2009 to 
conform to the presentation for the years ended December 31, 2011 and 2010. The Company believes that this reporting structure more 
accurately represents the broader customer markets that it serves: residential, and commercial and industrial.  

Income Taxes  

The Company utilizes the asset and liability method of accounting for income taxes. Deferred income taxes reflect the net tax effects of 
temporary differences between the carrying amounts of assets and liabilities for financial reporting purposes and the amounts used for income 
tax purposes, as well as operating loss, capital loss and tax credit carryforwards. Deferred tax assets and liabilities are classified as current or 
noncurrent based on the classification of the related assets or liabilities for financial reporting, or according to the expected reversal dates of the 
specific temporary differences, if not related to an asset or liability for financial reporting. Valuation allowances are established against deferred 
tax assets if it is more likely than not that they will not be realized. The Company recognizes interest and penalties related to uncertain tax 
positions in income tax expense. As of December 31, 2011 and 2010, there were no accrued interest and penalties related to uncertain tax 
positions.  

Recent Accounting Pronouncements  
 
In October 2009, the Financial Accounting Standards Board, or FASB, issued Accounting Standards Update, or ASU, No. 2009-13, “Multiple-
Deliverable Revenue Arrangements” (ASU 2009-13). ASU 2009-13 changes the requirements for establishing separate units of accounting in a 
multiple element arrangement and requires the allocation of arrangement consideration to each deliverable to be based on the relative selling 
price. Concurrently with issuing ASU 2009-13, the FASB also issued ASU No. 2009-14, “Certain Revenue Arrangements That Include Software 
Elements” (ASU 2009-14). ASU 2009-14 excludes software that is contained on a tangible product from the scope of software revenue guidance 
if the software component and the non-software component  
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function together to deliver the tangible products’ essential functionality.  The Company adopted these standards on a prospective basis for new 
and materially modified arrangements originating after December 31, 2010 .  The adoption of these amendments did not have a material effect 
on the Company’s financial statements.  
 
In May 2011, the FASB issued new guidance for the measurement and disclosure of fair value. The primary objective of the standard is to ensure 
that fair value has the same meaning under GAAP and International Financial Reporting Standards and to establish common fair value 
measurement guidance in the two sets of standards. The standard does not change the overall fair value model in GAAP, but it amends various 
fair value principles and establishes additional disclosure requirements. This new guidance will be effective for interim and annual periods 
beginning after December 15, 2011, with amendments applied prospectively. Adoption is not expected to have a material impact on the 
Company's financial condition or results of operations.  
 
In June 2011, the FASB issued authoritative guidance related to comprehensive income. The guidance eliminates the option to present other 
comprehensive income in the Statement of Shareholders' Equity, but instead allows companies to elect to present net income and other 
comprehensive income in one continuous statement (Statement of Comprehensive Income) or in two consecutive statements. This guidance does 
not change any of the components of net income or other comprehensive income and earnings per share will still be calculated based on net 
income. The Company plans to adopt this guidance on January 1, 2012.  
 
In September 2011, the FASB issued new accounting guidance which allows a company the option to make a qualitative evaluation about the 
likelihood of goodwill impairment. A company will be required to perform the two-step impairment test only if it concludes, based on a 
qualitative assessment, the fair value of a reporting unit is more likely than not to be less than its carrying value. The guidance is effective for 
annual and interim goodwill impairment tests performed for fiscal years beginning after December 15, 2011, with early adoption permitted. 
Adoption is not expected to have a material impact on the Company's financial condition or results of operations.  
 

 
Basic net loss per share is computed by dividing net loss by the weighted average number of common shares outstanding for the period. Diluted 
net loss per share is computed using the weighted average number of common shares outstanding and, when dilutive, potential common shares 
from options and warrants using the treasury stock method and from convertible securities using the if-converted method. Because the Company 
reported a net loss for the year ended December 31, 2011 , 2010 and 2009, all potential common shares have been excluded from the 
computation of the dilutive net loss per share for all periods presented because the effect would have been anti-dilutive. Such potential common 
shares consist of the following:  
   

   
  4.      Accounts Receivable, net  

Billed accounts receivable as of December 31, 2011 and 2010 was $18,481 and $14,433, respectively, net of the allowance for doubtful 
accounts.  

Unbilled accounts receivable as of December 31, 2011 and 2010 was $12,730 and $17,992, respectively. Unbilled accounts receivable mainly 
reflect amounts that the Company will invoice in the next twelve months pursuant to the Company's contractual right to make future billings 
under the Residential Business segment's VPC and turnkey contracts as well as amounts related to the primary capacity program in which the 
Company receives monthly payments throughout the program year.  

Inventory as of December 31, 2011 and 2010 consisted of the following:  
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3.  Net Loss Per Share 

   Year Ended  
   December 31,  

   2011    2010    2009  

Subordinated debt convertible to common stock  2,747,252    1,594,048    — 
Unvested restricted stock awards  395,693    557,776    496,589  
Outstanding options  2,361,750    2,533,947    1,988,400  
Total  5,504,695    4,685,771    2,484,989  

5.  Inventory, net 
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Property and equipment as of December 31, 2011 and 2010 consisted of the following:  
 

 
Depreciation expense in respect of property and equipment was $5,993, $6,276 and $17,689 for the years ended December 31, 2011, 2010 and 
2009, respectively. Of such amounts, $3,932, $5,256 and $16,550 were included in cost of revenue and $2,061, $1,020 and $1,139 were included 
in general and administrative expenses for the years ended December 31, 2011, 2010 and 2009, respectively. The above balances reflect the 
removal of assets for our Nevada residential VPC program on January 1, 2011 as the title of these assets transferred to NV Energy upon contract 
expiration.  

Changes in the carrying amount of the Company's consolidated goodwill during the years ended December 31, 2011 and 2010 consisted of the 
following:  

The Company's consolidated intangible assets, net as of December 31, 2011 and 2010 consisted of the following:    
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      December 31,     December 31,  

      2011     2010  

Raw materials and supplies     $ 177     $ 638  
Finished goods     10,200     8,543  

Inventory, net     $ 10,377     $ 9,181  

6.  Property and Equipment, net 

   Estimated              

   Useful Life     December 31,     December 31,  

   (in years)     2011     2010  

Load control equipment  Contract term     $ 35,547     $ 49,423  
Computer hardware and software  3     11,573     5,723  
Office furniture, automobiles and other equipment  5 - 7     3,671     2,014  
Leasehold improvements  Lease term     1,854     1,839  
Construction in progress  N/A     203     2,425  
Property and equipment        52,848     61,424  
Accumulated depreciation        (25,983 )    (38,944 ) 

Property and equipment, net        $ 26,865     $ 22,480  

7.  Goodwill and Intangible Assets, net 

       Residential      C&I        

       Business      Business      Total  

Balance as of December 31, 2009:                    

Goodwill     499     75,424     75,923  
Accumulated impairment losses     —    (67,744 )    (67,744 ) 

Goodwill, net     499     7,680     8,179  
Balance as of December 31, 2010:                    

Goodwill     499     75,424     75,923  
Accumulated impairment losses     —    (75,424 )    (75,424 ) 

Goodwill, net     499     —    499  
Balance as of December 31, 2011:                    

Goodwill     499     —    499  
Accumulated impairment losses     —    —    — 

Goodwill, net     499     —    499  
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Total estimated amortization expense for all intangible assets for the next five years and thereafter is as follows:  
 

Impairment Charges - Year Ended December 31, 2010  

Based on the then-current valuations of the Energy Efficiency reporting unit in the C&I Business segment, the Company determined that the 
related goodwill and intangible assets' carrying value was greater than the fair value. The Company recorded $9,871 in non-cash impairment 
charges of goodwill and certain intangible assets in the fourth quarter of 2010, as presented and discussed below.  
 

Goodwill  

The Company entered into an amendment with a certain customer during the fourth quarter of 2010 that decreased committed capacity in the 
Energy Efficiency reporting unit in the C&I Business segment, thereby reducing future cash flows. The decline in future cash flows impacted the 
fair value of the reporting unit, causing its carrying value to exceed its fair value when the Company performed its impairment assessment. The 
valuation for the goodwill was performed using a discounted cash flow income approach to valuing the business with a 13.1% discount rate. The 
fair value of the reporting unit was determined using Level 3 inputs. The valuation resulted in an impairment of goodwill related to the C&I 
Business segment of $7,680. This charge is included in the line item “Impairment charges” of the Company's consolidated statements of 
operations for the year  
 

   Estimated    As of December 31, 2011  

   Useful Life     Gross    Accumulated     Net  

   (in years)     Amount    Amortization     Amount  

Trade names and trademarks  Indefinite    $ 2,758    $ (2,758 )   $ — 
Capitalized software  1-3    1,322    (267 )   1,055  
Acquired technology  3-8    5,785    (4,802 )   983  
Patents  4-20    382    (194 )   188  
Customer relationships and contracts  5-10    13,646    (12,237 )   1,409  

Total       $ 23,893    $ (20,258 )   $ 3,635  

   Estimated    As of December 31, 2010  

   Useful Life     Gross    Accumulated     Net  

   (in years)     Amount    Amortization     Amount  

Trade names and trademarks  Indefinite    $ 2,758    $ (2,758 )   $ — 
Non-compete agreements  5    456    (456 )   — 
Acquired technology  3-8    5,749    (3,810 )   1,939  
Patents  4-20    400    (180 )   220  
Customer relationships and contracts  5-10    13,646    (11,989 )   1,657  

Total       $ 23,009    $ (19,193 )   $ 3,816  

Year Ended December 31,                       

2012                    $ 1,599  
2013                    458  
2014                    421  
2015                    403  
2016                    403  
Thereafter                    351  

                  Impairment  

                  Charges  

Goodwill                $ 7,680  
Noncompete agreements                236  
Contract acquisition                1,955  

Total                $ 9,871  
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ended December 31, 2010. No further goodwill balance remains related to the Energy Efficiency reporting unit.  

The Company also performed its annual impairment test on the remaining $499 of goodwill as of December 31, 2011 and 2010 and the results of 
the tests indicated no additional impairment.  

Other intangible assets  

Due to the decreased future cash flows as a result of the contract amendment, the Company also evaluated the related intangible assets for 
impairment. Using the undiscounted cash flows from the Energy Efficiency reporting unit, the Company compared fair value using Level 3 
inputs to carrying value, noting that the carrying value exceeded fair value of the reporting unit's intangible assets. Based on the analysis, the 
Company fully impaired the non-compete agreements and the contract acquisition intangible assets, resulting in a $2,191 charge during the 
fourth quarter of 2010, as presented in the line item “Impairment charges” of the Company's consolidated statements of operations for the year 
ended December 31, 2010.  

As a result of the impairment, the Company reversed a deferred tax liability of $611 associated with the Energy Efficiency reporting unit's 
intangible assets. The impact of the reversal resulted in an income tax benefit recorded in the year ended December 31, 2010.  

The Company also performed an evaluation on the remaining intangibles as of December 31, 2011 and 2010 and the results of the evaluation 
indicated no additional impairment.  

 
Accrued expenses as of December 31, 2011 and 2010 consisted of the following:  
 

 
 
9.      Other Current Liabilities  

Other current liabilities as of December 31, 2011 and 2010 consisted of the following:  
 

 
10.      Long-Term Debt  

On November 6, 2008, Comverge, Inc. and all its wholly-owned subsidiaries, excluding Alternative Energy Resources, Inc., entered into a 
$25,000 secured revolving credit and term loan facility, or the Facility, with Silicon Valley Bank, or SVB. The Facility originally provided a 
$10,000 revolver, the Revolver Facility, for borrowings to fund working capital and other corporate purposes and a $15,000 term loan, the Term 
Loan Facility, to repay certain maturing convertible notes on or before April 1, 2009. On February 5, 2010, Comverge, Inc. and its wholly-
owned subsidiaries, Enerwise Global Technologies, Inc, Comverge Giants, LLC, Public Energy Solutions, LLC, Public Energy Solutions NY, 
LLC, Clean Power Markets, Inc., and Alternative Energy Resources, Inc., entered into a second amendment to the Facility. The second 
amendment increased the Revolver Facility by an additional $20,000 bringing the total Revolver Facility to $30,000 for borrowings to fund 
general working capital and other corporate purposes and issuances of letters of credit.  The second amendment also added Alternative Energy 
Resources, Inc., a wholly-owned subsidiary of Comverge, as a borrower and extended the term of the Revolver Facility by one year to December 
31, 2012.   In connection with the extension of the term of the Revolver Facility, commitment fees of $100 and $75 was paid on February 5, 
2010 and February 5, and 2011, respectively, and an additional commitment fee of $75 is payable on February 5, 2012.  The interest on 
revolving loans under the Facility accrues at either (a) a rate per annum equal  
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8.  Accrued Expenses 

       December 31,      December 31,  

      2011     2010  

Capacity program participant agreement     $ 15,085     $ 13,374  
Other     5,262     4,001  

Total accrued expenses     $ 20,347     $ 17,375  

       December 31,      December 31,  

      2011     2010  

Payroll, bonus and benefits     $ 3,717     $ 4,264  
Other     3,844     3,698  

Total other current liabilities     $ 7,561     $ 7,962  
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to the greater of the Prime Rate plus the Prime Rate Advance Margin, or (b) a rate per annum equal to the LIBOR Advance Rate plus the LIBOR 
Rate Advance Margin, as such terms are defined in the loan and security agreement documenting the Facility.  During an event of default, 
interest on revolving loans bears interest at a rate per annum equal to the Prime Rate plus 4.00%. The second amendment also sets forth certain 
financial ratios to be maintained by the borrowers on a consolidated basis. On November 23, 2010, Comverge, Inc. and its wholly-owned 
subsidiaries entered in a fourth amendment to the Facility. The fourth amendment modified the availability provisions and financial covenants 
under the agreement and also modified certain definitions to reflect the subordinated convertible loan and security agreement with Partners for 
Growth III, L.P. The obligations under the Facility are secured by all assets of Comverge and its other borrower subsidiaries. All other terms and 
conditions of the Facility remain the same and in full force and effect. The Term Loan Facility became payable over 57 months beginning April 
1, 2009 and matures on December 31, 2013. The Facility contains customary terms and conditions for credit facilities of this type, including 
restrictions on the Company's ability to incur additional indebtedness, create liens, enter into transactions with affiliates, transfer assets, pay 
dividends or make distributions on, or repurchase, Comverge, Inc. stock,  consolidate or merge with other entities, or suffer a change in control. 
In addition, the Company is required to meet certain financial covenants customary in this type of agreement, including maintaining a minimum 
specified tangible net worth and a minimum specified ratio of current assets to current liabilities which were defined as $42,000 as of the end of 
the fourth quarter of 2011 and 1.25:1.00 as of December 31, 2011, respectively. The Facility contains customary events of default, including 
payment defaults, breaches of representations, breaches of affirmative or negative covenants, cross defaults to other material indebtedness, 
bankruptcy and failure to discharge certain judgments. If a default occurs and is not cured within any applicable cure period or is not waived, the 
Company's obligations under the Facility may be accelerated, including making all outstanding amounts due currently at SVB's option. As of 
December 31, 2011 , the Company had $23,481 of outstanding letters of credit under the Revolving Facility.  
 
On November 5, 2010, Comverge, Inc. and its wholly-owned subsidiaries entered into a five-year $15,000 subordinated convertible loan and 
security agreement with Partners For Growth III, L.P., or PFG.  The loan was used to fund general working capital and other corporate purposes. 
 Interest on the loan is payable monthly and accrues at a rate per annum equal to the floating Prime Rate (as such term is defined in the PFG loan 
agreement) plus 2.50%, which sum as of December 31, 2011 was equal to 6.50%.  As discussed further below, the Company was notified by 
letters dated February 24, 2012 and March 8, 2012 that Grace Bay Holdings II, LLC (“Grace Bay”) acquired by assignment all of the 
outstanding principal amount of the notes issued under the agreement with PFG as well as all of the rights and obligations heretofore possessed 
by PFG under the loan agreement with PFG. During an event of default, interest shall be increased by a rate of 4.00% per annum. The agreement 
contains customary events of default, including for payment defaults, breaches of representations, breaches of affirmative or negative covenants, 
cross defaults to other material indebtedness, bankruptcy and failure to discharge certain judgments. If a default occurs and is not cured within 
any applicable cure period or is not waived, the Company's obligations under the loan agreement may be accelerated, including making all 
outstanding amounts due currently at Grace Bay's option. The agreement also sets forth quarterly revenue targets to be maintained by the 
borrowers on a consolidated basis. If the revenue targets are not maintained, Grace Bay has the right, but not the obligation, to begin requiring 
monthly amortization payments of the loan balance over the remaining term of the loan.  Such payments would be front-loaded, such that 45% of 
the loan balance would be due over the first twelve months after the Grace Bay’s election.  If Grace Bay exercises its right to require such 
amortization and the Company subsequently complies with succeeding measurement periods, the Company may prospectively cease monthly 
amortization of the loan; provided however, Grace Bay may again exercise its right to require such amortization under the loan agreement if the 
Company fails to meet future minimum revenue targets. Any failure by the Company to maintain such minimum revenues does not, by itself, 
constitute a default or an event of default under the loan and security agreement.  The obligations under the loan agreement are secured by all 
assets of Comverge and its subsidiaries.  As its option, Grace Bay had the ability to convert the note evidencing the loan into up to 
1,594,048 shares of Comverge common stock at $9.41 per share prior to the effectiveness of Modification No. 1 as described below. Subject to 
certain terms, the loan agreement provides the Company the ability to force Grace Bay to convert the note at the market price per share on the 
date Comverge gives notice of its election to force such conversion, discounted by a certain percentage; provided however, the Company may 
not force conversion of the note unless the then-current trading price for the Company's common stock exceeds $6.825 on or before May 5, 2012 
and $7.371 thereafter. The Company's call option qualifies as a contingent beneficial conversion feature which would be recorded if and when 
the contingent event occurs. The loan agreement also provides, at the borrowers' option, the ability to borrow up to an additional $5,000 in the 
first 36 months from the effective date of the loan agreement by issuing one or more notes to Grace Bay, which are convertible into common 
stock at a conversion price based upon the stock price at the time of the additional borrowing; however, at no time may the amount of existing 
unconverted borrowings exceed $20,000.  In connection with the loan, a commitment fee of $300 was paid on November 5, 2010.  There are no 
additional commitment fees.  
 
The Company entered into Modification No. 1 to the subordinated convertible loan and security agreement effective March 31, 2011.  The 
modification revised the quarterly revenue targets for fiscal year 2011, specifically changing the target for the year ended December 31, 2011 
from $149,899 to $139,838.  As the Company did not meet the fiscal year 2011 revenue target, it  
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reclassified three months of payments, or $1,688, to current portion of long-term debt as of December 31, 2011. The Company believes that it 
will meet the revenue target for the first quarter of 2012 and cease amortization at that time. The modification of the subordinated convertible 
loan agreement also revised the price at which the note may be optionally converted by Grace Bay into the Company’s common stock from 
$9.41 to $5.46 per share of common stock.  As a result of the modification, the Company recognized a charge of $523 in interest expense to 
write off the debt issuance costs related to the original agreement during the year ended December 31, 2011 . Modification No. 1 is included as 
Exhibit 10.1 with the Company's Quarterly Report on Form 10-Q for the three months ended March 31, 2011 as filed with the SEC on May 5, 
2011.  
 
Pursuant to Schedule 13D filed with the Securities and Exchange Commission on February 27, 2012, Grace Bay entered into an Assignment and 
Assumption Agreement with PFG ("the Assignment Agreement”), whereby Grace Bay purchased $7,650 or 51% of the aggregate principal 
amount of the PFG loan with an option to purchase the remaining 49%, effective February 24, 2012. On March 2, 2012, PFG gave notice of its 
right under the Assignment Agreement to put its remaining interest in the loan to Grace Bay (the “Put”). By letter dated March 8, 2012, Grace 
Bay delivered notice to the Company that it had acquired PFG's remaining interest in the Note. From and after March 8, 2012, PFG does not 
have any voting or dispositive control over the loan.  

Long-term debt as of December 31, 2011 and 2010 consisted of the following:  
   

 
The fair value of the debt obligations was approximately $21,637 as of December 31, 2011. The Company determined the estimated fair value of 

the long-term debt by using the discounted cash flows method.  
 
Total debt payments in future periods is as follows:  

 
 
11.      Income Taxes  

The income tax provision (benefit) consists of the following:  

 
A reconciliation of income tax expense (benefit) at the statutory federal income tax rate and income taxes as reflected in the  
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December 31,  

2011    
December 31,  

2010  

Security and loan agreement with SVB, collateralized by all assets of Comverge, Inc. and its 
subsidiaries, maturing in December 2013, interest payable at a variable rate (3.27% and 3.26% as of 
December 31, 2011 and 2010, respectively)  $ 11,250    $ 9,750  
Subordinated convertible loan agreement with Grace Bay, secured by all assets of Comverge, Inc. 
and its subsidiaries, maturing in November 2015, interest payable at a variable rate (6.50% and 
5.75% as of December 31, 2011 and 2010, respectively)  15,000    15,000  
Total debt  26,250    24,750  
Less: Current portion of long-term debt  (9,188 )   (3,000 ) 

Total long-term debt  $ 17,062    $ 21,750  

Year Ended December 31,                       

2012                    $ 9,188  
2013                    3,750  
2014                    — 
2015                    13,312  

      Year Ended December 31,  

      2011     2010     2009  

Federal income tax at statutory federal rate     34.0  %    34.0  %    34.0  % 

State income tax expense (benefit), net of federal benefit     (0.2 )%    — %    (0.1 )% 

Other     (1.0 )%    (0.1 )%    0.4  % 

Valuation allowance     (33.3 )%    (32.8 )%    (35.0 )% 

Effective tax rate     (0.5 )%    1.1  %    (0.7 )% 
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consolidated financial statements is as follows:  

 
Deferred tax assets (liabilities) consisted of the following:  
 

 
As of December 31, 2011, the company had a net deferred tax liability of $187 related to amortization of tax deductible goodwill.  
 
Deferred tax assets are required to be reduced by a valuation allowance if it is more likely than not that some portion or all of a deferred tax asset 
will not be realized. The ultimate realization of deferred tax assets is dependent upon the generation of future taxable income during the periods 
in which those temporary differences are deductible. In making this determination, the Company considers all available positive and negative 
evidence affecting specific deferred tax assets, including the Company's past and anticipated future performance, the reversal of deferred tax 
liabilities, the length of carry-back and carry-forward periods and the implementation of tax planning strategies. Objective positive evidence is 
necessary to support a conclusion that a valuation allowance is not needed for all or a portion of deferred tax assets. For the year ended 
December 31, 2011, the Company has determined that based on all available evidence, a valuation allowance of $60,402 is appropriate. The 
Company's valuation allowance for the year ended December 31, 2010 was $53,526. The Company's cumulative losses in recent years provided 
the significant negative evidence used in making the determinations.  
 
Deferred tax assets relating to the tax benefits of employee stock option grants have been reduced to reflect exercises through the year ended 
December 31, 2011. Certain exercises resulted in tax deductions in excess of previously recorded tax benefits. The Company's net operating 
carryforwards referenced below at December 31, 2011 include $21,258 of income tax deductions in excess of previously recorded tax benefits. 
Although these additional tax deductions are reflected in net operating loss carryforwards referenced below, the tax benefit will not be 
recognized until they reduce taxes payable. Accordingly, since the tax benefit does not reduce the Company's current taxes payable in 2011, 
these tax benefits are not reflected in the Company's deferred tax assets presented above. The tax benefit of these excess deductions will be 
reflected as a credit to additional paid-in capital when recognized.  
 
The Company has federal, state, and foreign net operating losses of approximately $140,826, $94,077 and $3,849, respectively, as of December 
31, 2011. The Federal net operating loss carryforwards begin expiring in 2019 and state net operating loss carryforwards began expiring in 2009. 
The foreign net operating losses do not expire. The above net operating losses reflect a limitation set forth by section 382 of the Internal Revenue 
Code due to prior ownership changes.  
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      Year Ended December 31,  

      2011     2010     2009  

Current:                    

U.S. Federal     $ —    $ —    $ — 
State and local     25     48     19  
Total     25     48     19  
Deferred:                    

U.S. Federal     24     (346 )    187  
State and local     23     (41 )    13  
Total     47     (387 )    200  

Provision for income taxes     $ 72     $ (339 )    $ 219  

            Year Ended December 31,  

            2011     2010  

Deferred tax assets:                    

Net operating loss carryforwards           $ 46,105     $ 37,243  
Other           14,297     16,283  
Gross deferred income tax assets           60,402     53,526  
Less: valuation allowance for deferred income tax assets           (60,402 )    (53,526 ) 

Net deferred income tax assets           —    — 
Deferred tax liabilities:                    

Intangible amortization           (187 )    (155 ) 

Other           —    — 

Net deferred income tax liabilities           $ (187 )    $ (155 ) 
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As of December 31, 2011 and 2010, the Company had determined no liabilities for uncertain tax positions should be recorded. The tax years 
ended December 31, 2010, 2009 and 2008 remain open for audit based on the statute of limitations.  

Operating Leases  

Rental lease expenses for the years ended December 31, 2011, 2010 and 2009 were $2,378, $2,242 and $2,175, respectively. The Company 
mainly incurs rent expense due to office space leased for both operations and administrative functions and vehicles leased for operations. These 
lease agreements for office space range in length from one year to eight years and lease agreements for vehicles are generally for three years. 
Estimated future minimum rental payments and lease payments on noncancelable operating leases as of December 31, 2011 were as follows:  
   

Employee Retirement Savings Plan  

The Company sponsors a tax deferred retirement savings plan that permits eligible U.S. employees to contribute varying percentages of their 
compensation up to the limit allowed by the Internal Revenue Service. This plan also provides for discretionary Company contributions. No 
discretionary contributions were made for the years ended December 31, 2011, 2010 or 2009.  

Licensing Agreements  

The Company is obligated to pay royalties to the licensor for each unit of hardware sold that incorporates a certain licensed technology under 
two separate licensing agreements. During the years ended December 31, 2011, 2010 and 2009, the Company paid an immaterial amount in 
royalties for the two licensing agreements.  

Guarantees  

The Company typically grants customers a limited warranty that guarantees that its products will substantially conform to current specifications 
for one year for hardware products and ninety days for software products from the delivery date. The Company also indemnifies its customers 
from third-party claims relating to the intended use of its products. Standard software license agreements contain indemnification clauses. 
Pursuant to these clauses, the Company indemnifies and agrees to pay any judgment or settlement relating to a claim. As of December 31, 2011 
and 2010 , we had $209 and $620 recorded in accrued warranty liability.  

The Company has guaranteed the electrical capacity it has committed to deliver pursuant to certain long-term contracts. Such guarantees may be 
secured by cash, letters of credit, performance bonds or third-party guarantees. Performance guarantees as of December 31, 2011 and 2010 were 
$27,719 and $19,774, respectively.  

Legal Proceedings  
 
The Company assesses the likelihood of any adverse judgments or outcomes related to legal matters, as well as ranges of probable losses.  A 
determination of the amount of the liability required, if any, for these contingencies is made after an analysis of each known issue.  In accordance 
with applicable accounting guidance, a liability is recorded when the Company determines that a loss is probable and the amount can be 
reasonably estimated.  Additionally, the Company discloses contingencies for which a material loss is reasonably possible, but not probable. As 
a litigation or regulatory matter develops, the Company monitors the matter for further developments that could affect the amount previously 
accrued, if any, and updates such amount accrued or disclosures previously provided as appropriate. As of December 31, 2011 , there were no 
material contingencies requiring accrual.  
   
On November 22, 2010, a civil action complaint was filed against the Company in the United States District Court for the Eastern District of 
Kentucky (Case No. 5:10-CV-00398) by East Kentucky Power Cooperative, Inc. (“EKPC”).  EKPC alleged  
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12.  Commitments and Contingencies 

Year Ended December 31,        

2012     $ 2,383  
2013     1,193  
2014     681  
2015     465  
2016     423  
Thereafter     216  
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a breach of warranty claim relating to certain thermostats manufactured by White-Rodgers that it claims are defective.  The relief sought by 
EKPC includes an unspecified amount of damages, pre- and post-judgment interest and costs.  The parties are attempting to resolve the d ispute , 
however, if the dispute cannot be resolved, the Company intends to defend this claim vigorously.  
 
On May 9, 2011, a civil action complaint was filed against the Company and White-Rodgers, a division of Emerson Electric, in the Ontario 
Superior Court of Justice (Case No. CV-11-16275) by Enwin Utilities Ltd.  Enwin alleged breach of contract and tort claims for approximately 
2,000 thermostats, manufactured by White-Rodgers, and purchased from Comverge.  The relief sought by Enwin includes $1,000 in damages 
plus costs.  The Company intends to defend this claim vigorously.   
   
At this time, the Company's management cannot estimate with reasonable certainty the ultimate disposition of any of the unresolved lawsuits 
and, while the Company does not believe it will sustain material liability in relation to any of the two active disputes described above, there can 
be no assurance that the Company will not sustain material liability as a result of, or related to, these lawsuits.  

Common Stock  

Holders of the Company's common stock are entitled to dividends if and when declared by the Board of Directors. The holders of common stock 
are entitled to vote upon all matters submitted to a vote of holders of common stock of the Company and shall be entitled to one vote for each 
share of common stock held.  

In November 2011, the Company entered into a common stock purchase agreement with Aspire Capital Fund, LLC, an Illinois limited liability 
company, whereby Aspire Capital has committed over the next two years to purchase up to $10,000 of the Company's common stock based on 
prevailing market prices over a period preceding each sale. The Company is not required to sell the entire $10,000 of Comverge common stock. 
The Company issued 144,927 shares of its common stock to Aspire as a commitment fee in connection with entering into the purchase 
agreement.  

Treasury Stock  

Treasury stock represents shares surrendered by employees to exercise stock options and to satisfy tax withholding obligations on vested 
restricted stock and stock option exercises pursuant to the 2006 Long-Term Incentive Plan, as amended. Treasury stock is carried at the market 
value on the date of vesting or exercise.  

Preferred Stock  

The Company is authorized to issue 15,000,000 shares of preferred stock. As of December 31, 2011 and 2010, no preferred stock was issued or 
outstanding. The rights, preferences, and provisions would be determined, at the discretion of the Board of Directors, at the time of issuance.  

Stock Warrants  
 
In June 2010, the Company entered into a joint venture master agreement with Projects International, Inc., or Projects International, to form a 
strategic alliance arrangement under which the parties will identify and jointly pursue opportunities for demand response, smart grid and energy 
efficiency projects in certain countries or geographical regions.  The Company also entered into a warrant agreement with Projects International 
pursuant to which up to 1,200,000 shares of Comverge common stock may be purchased by Projects International for $16.24 per share upon the 
attainment of defined performance metrics in the warrant agreement.  The warrant agreement provides that warrants will be earned if Projects 
International is successful during the first three years of the master agreement in securing a qualifying contract resulting in a minimum of 100 
megawatts of delivered load reduction over the term of the contract, and in increments of 120,000 shares for every 100 megawatts of delivered 
load reduction contracts, in the aggregate, above the minimum performance metric, up to a maximum of 1,000 megawatts. No warrants under the 
agreement have been issued as of December 31, 2011 and no amounts have been recorded in the results of operations for the year ended 
December 31, 2011.  

14 . Stock-Based Compensation  

The Company's Amended and Restated 2006 Long-Term Incentive Plan, or 2006 LTIP, was approved by the Company's shareholders in May 
2010 and provides for the granting of stock-based incentive awards to eligible Company employees and directors and to other non-employee 
service providers, including options to purchase the Company's common stock and restricted stock awards at not less than the fair value of the 
Company's common stock on the grant date and for a term of not  
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greater than seven years. Awards are granted with service vesting requirements, performance vesting conditions, market vesting conditions, or a 
combination thereof. Subject to adjustment as defined in the 2006 LTIP, the aggregate number of shares available for issuance is 7,556,036. 
Outstanding stock-based incentive awards expire between five and ten years from the date of grant and generally vest over a one to four-year 
period from the date of grant.  As of December 31, 2011 , 1,950,053 shares were available for grant under the 2006 LTIP. The expense related to 
stock-based incentive awards recognized for the years ended December 31, 2011 , 2010 and 2009 was $3,313, $3,327 and $10,038.  

A summary of the Company's stock option activity for the year ended December 31, 2011 , 2010 and 2009, respectively, is presented below:  
 

 
 As of December 31, 2011 outstanding and exercisable options had no intrinsic value, in the aggregate. The intrinsic value of outstanding options 
approximates the intrinsic value of options expected to vest.  

   
Of the stock options outstanding as of December 31, 2011 , 2,323,524 options were held by employees and 38,226 options were held by 
members or former members of the Board of Directors. During the year ended December 31, 2011 , proceeds received from the exercise of 
90,178 options were $117. The intrinsic value of options exercised during December 31, 2011 was approximately $259.  
   
For awards with performance and/or service conditions only, the Company utilized the Black-Scholes option pricing model to estimate fair value 
of options issued, with the following assumptions (weighted averages based on grants during the period):  
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     2011    2010    2009  

          Weighted              Weighted         Weighted  
     Number of    Average    Range of    Number of    Average    Number of    Average  
     Options    Exercise    Exercise    Options    Exercise    Options    Exercise  

     (in Shares)    Price    Prices    (in Shares)    Price    (in Shares)    Price  

Outstanding at beg. 
of year    2,533,947    $ 11.82    $0.58-$34.23   1,988,400    $ 12.63    1,810,656    $ 14.23  
Granted    505,923    5.11    $2.19 - $6.20   1,024,293    9.71    684,970    6.07  
Exercised    (90,178 )   1.29    $0.58 - $4.30   (137,756 )   1.74    (310,447 )   3.63  
Cancelled    (180,779 )   17.93    $0.58-$34.23   (149,750 )   22.03    (28,131 )   22.33  
Forfeited    (407,163 )   7.51    $3.70-$13.90   (191,240 )   8.16    (168,648 )   18.11  
Outstanding at end 
of year    2,361,750    $ 11.06    $0.58-$34.23   2,533,947    $ 11.82    1,988,400    $ 12.63  
Exercisable at end of 
year    1,577,966    $ 12.68    $0.58-$34.23   1,442,791    $ 13.73    1,408,782    $ 14.46  

     Outstanding as of December 31, 2011    Exercisable as of December 31, 2011  

Exercise Prices    
Number 

Outstanding    

Average  
Remaining  

Contractual Life   

Weighted  
Average  
Exercise  
Price per 

Share    
Number 

Exercisable    

Average  
Remaining  
Contractual 

Life    

Weighted  
Average  
Exercise  
Price per 

Share  

     (In Shares)    (In Years)         (In Shares)    (In Years)       

$0.58 - $2.39    124,670    1.4    $ 0.89    112,639    0.8    $ 0.75  
$2.40 - $3.99    97,024    6.1    3.52    14,899    4.5    3.38  
$4.00 - $7.99    489,468    4.6    5.22    231,800    3.2    4.80  
$8.00-$10.33    684,490    4.6    9.78    351,074    4.1    9.70  

$10.34 - $14.09    467,219    2.9    11.57    368,944    2.4    11.76  
$14.10 - $17.99    1,000    0.6    14.10    1,000    0.6    14.10  
$18.00 - $23.53    352,007    1.9    18.05    351,738    1.9    18.05  

23.54    13,672    1.8    23.54    13,672    1.8    23.54  
$23.55 - $36.00    132,200    2.1    32.72    132,200    2.1    32.72  

     2,361,750    3.6    $ 11.06    1,577,966    2.6    $ 12.68  
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The weighted average grant date fair value for option grants awarded during the year was $2.89, $5.50 and $3.66 for the years ended 
December 31, 2011 , 2010 and 2009, respectively. Volatility measures the amount that a stock price has fluctuated or is expected to fluctuate 
during a period. Beginning in mid-2011, the Company determines volatility based on historical prices of its common stock over a period equal to 
the expected term of an award. Prior to mid-2011, the Company determined volatility based on an analysis of comparable public companies as it 
had limited history as a public company. The risk-free interest rate is the rate available as of the option date on zero-coupon U.S. government 
issues with a remaining term equal to the expected life of the option. The Company uses the mid-life method for estimating expected term as it 
believes that the limited history as a public company does not provide predictive behavior on option exercises. Prior to mid-2011, the Company 
used the simplified method for estimating expected term as it did not have a sufficient history as a public company. The simplified method is 
based on vesting-tranches and the contractual life of each grant. The Company has not paid dividends in the past and does not plan to pay any 
dividends in the foreseeable future. The Company estimates its forfeiture rate of unvested stock awards based on historical experience.  
 
On November 6, 2009, the Company's board of directors approved the acceleration of the vesting of 192,053 service-based stock options with 
exercise prices equal to or greater than $14.10 for certain of its employees.  Restricted stock, stock options with vesting based on performance, 
and stock options held by executive officers and directors were not accelerated.  As a result of the acceleration, an aggregate of 192,053 unvested 
stock options with exercise prices ranging from $14.10 to $34.23 became immediately exercisable. The weighted average exercise price of the 
options that were accelerated was $23.85. The accelerated options would have vested from time to time through February 4, 2012. All other 
terms and conditions applicable to the accelerated stock option grants, including the exercise price, number of shares, and term, remain 
unchanged.  The incremental noncash stock based compensation expense recognized in the fourth quarter of 2009 as a result of the acceleration 
was $2,705.   
 
A summary of the Company’s restricted stock award activity for the year s ended December 31, 2011 , 2010 and 2009 is presented below:  
   

During the year ended December 31, 2011, the Company granted 263,417 restricted stock awards. Of these awards, 5,500 shares were granted 
with performance conditions based on achieving an EBITDA target for the year ended December 31, 2011, with the remaining awards granted 
with service conditions. During the year ended December 31, 2010, the Company granted 285,505 restricted stock awards. Of these awards, 
6,833 shares were granted with performance conditions based on achieving an EBITDA target for the year ended December 31, 2010, with the 
remaining awards granted with service conditions. During the year ended December 31, 2009, the Company granted 164,505 restricted stock 
awards. Of these awards, 8,667 shares were granted with performance conditions based on achieving an EBITDA target for the year ended 
December 31, 2009, with the remaining awards granted with service conditions.  
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     Year Ended  

     December 31,  

     2011    2010    2009  

Risk-free interest rate    2.28 %   2.03 %   1.91 % 

Expected term of options, in years    4.5    4.6    4.6  
Expected annual volatility    71 %   70 %   70 % 

Expected dividend yield    —%   —%   —% 

      2011    2010    2009  

           Weighted         Weighted         Weighted  
           Average         Average         Average  
           Grant Date         Grant Date         Grant Date  
      Number of    Fair Value    Number of    Fair Value    Number of    Fair Value  

      Shares    Per Share    Shares    Per Share    Shares    Per Share  

Unvested at beginning of year     557,776    $ 8.91    496,589    $ 9.28    548,511    $ 10.80  
Granted     263,417    4.25    285,505    9.78    164,505    7.17  
Vested     (140,191 )   12.55    (83,516 )   13.89    (146,201 )   12.01  
Forfeited     (285,309 )   8.31    (140,802 )   9.03    (70,226 )   10.04  

Unvested at end of year     395,693    $ 4.95    557,776    $ 8.91    496,589    $ 9.28  
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For awards with service conditions, including graded vesting if such award is granted to an employee, the Company recognizes stock-based 
compensation expense on a straight-line basis over the requisite service period for the entire award. For awards with performance conditions, the 
Company recognizes stock-based compensation expense over the performance period based on assessed probability of performance 
achievement. For awards with market conditions, the Company recognizes stock-based compensation over the derived service period. The 
weighted average period in which the Company expects to recognize the compensation expense for unvested awards is 1.6 years. The remaining 
amount of $4,471 to be recognized as compensation expense for unvested awards as of December 31, 2011 is presented below.  

 
Mr. Robert M. Chiste retired from the Company as Chairman of the Board of Directors, President and Chief Executive Officer, effective June 
19, 2009, and resigned from the Company's Board, effective June 20, 2009. In connection with his retirement, Mr. Chiste and the Company 
entered into a retirement agreement dated July 17, 2009, pursuant to which, related to equity awards, all unvested options held by Mr. Chiste as 
of June 19, 2009 vest and became exercisable in full and remain exercisable for the lesser of their remaining terms or until March 31, 2013 and 
all restricted stock grants and any other equity-based awards held by Mr. Chiste as of June 19, 2009 vest and became exercisable in full. As a 
result, the Company recorded an expense of $2,786 in non-cash stock-based compensation expense during the third quarter of 2009.  
 
15.     Segment Information  
 
As of December 31, 2011 , the Company had two reportable segments: the Residential Business segment and the C&I Business segment. 
Management has three primary measures of segment performance: revenue, gross profit and operating income. The Company does not allocate 
assets and liabilities to its operating segments. All inter-operating segment revenues were eliminated in consolidation. For the year ended 
December 31, 2011, substantially all of our revenues were generated with domestic customers. Prior to December 31, 2010, the Company 
reported the results of operations in three segments: the Utility Products & Services segment, the Residential Business segment and the C&I 
Business segment. Beginning for the year ended December 31, 2010, the former Utility Products & Services segment is presented as part of the 
Residential Business segment. The results of the Energy Efficiency programs were previously reported in the Residential Business segment. 
Beginning for the year ended December 31, 2010, the Energy Efficiency programs are reported as part of the C&I Business segment. 
Accordingly, the results of operations have been reclassified for the year ended December 31, 2009 to conform to the presentation for the years 
ended December 31, 2011 and 2010. The Company believes that this reporting structure more accurately represents the broader customer 
markets that it serves: residential, and commercial and industrial.  
 
The Residential Business segment sells intelligent energy management solutions to utility customers for use in programs with residential and 
small commercial end-use participants.  These solutions include intelligent hardware, our IntelliSOURCE software and services, such as 
installation, customer acquisition marketing and program management.  If the Company enters into a fully-outsourced pay-for-performance 
agreement providing capacity or energy, in which it typically owns the intelligent energy management system, the Company refers to the 
program as a VPC program.  The VPC programs are pay-for-performance in that the Company is only paid for capacity that it provides as 
determined by a measurement and verification process with its customers. For VPC programs, cost of revenue is based on operating costs of the 
demand response system, primarily telecommunications costs related to the system and depreciation of the assets capitalized in building the 
demand response system. If the customer elects to own the intelligent energy management system, the Company refers to the program as a 
turnkey program. For turnkey programs and other sales, product and service cost of revenue includes materials, labor and overhead.      
 
The C&I Business segment provides intelligent energy management solutions to utilities and independent system operators that are managing 
programs or auctions for large C&I consumers.  These solutions are delivered through the management of C&I megawatts in open markets and 
VPC programs as well as through the completion of energy efficiency projects. Cost of revenue includes participant payments for the VPC and 
open market programs as well as materials, labor and overhead for the energy efficiency programs.    
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Year Ended December 31,                    

2012                 $ 2,365  
2013                 1,548  
2014                 505  
2015                 53  
2016                 — 
Thereafter                 — 
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Operating expenses directly associated with each operating segment include sales, marketing, product development, amortization of intangible 
assets and certain administrative expenses.  Operating expenses not directly associated with an operating segment are classified as “Corporate 
Unallocated Costs.” Corporate Unallocated Costs include support group compensation, travel, professional fees and marketing activities.  
   
The following tables show operating results for each of the Company’s reportable segments:  
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   Year Ended December 31, 2011  

   
Residential 

Business    
C&I  

Business    

Corporate  
Unallocated  
Costs    Total  

Revenue                    

Product  $ 22,645    $ —   $ —   $ 22,645  
Service  54,760    59,015    —   113,775  

Total revenue  77,405    59,015    —   136,420  
Cost of revenue                

Product  17,611    —   —   17,611  
Service  26,323    36,481    —   62,804  

Total cost of revenue  43,934    36,481    —   80,415  
Gross profit  33,471    22,534    —   56,005  

Operating expenses                  
General and administrative expenses  14,394    4,962    21,644    41,000  
Marketing and selling expenses  8,563    7,485    4,088    20,136  
Research and development expenses  4,297    —   —   4,297  
Amortization of intangible assets  —   633    12    645  

Operating income (loss)  6,217    9,454    (25,744 )   (10,073 ) 

Interest and other expense (income), net  22    (7 )   2,665    2,680  

Income (loss) before income taxes  $ 6,195    $ 9,461    $ (28,409 )   $ (12,753 ) 

   Year Ended December 31, 2010  

   
Residential 

Business    
C&I  

Business    

Corporate  
Unallocated  
Costs    Total  

Revenue                    

Product  $ 23,152    $ —   $ —   $ 23,152  
Service  44,453    51,784    —   96,237  

Total revenue  67,605    51,784    —   119,389  
Cost of revenue                    

Product  17,662    —   —   17,662  
Service  22,056    34,820    —   56,876  

Total cost of revenue  39,718    34,820    —   74,538  
Gross profit  27,887    16,964    —   44,851  

Operating expenses                    

General and administrative expenses  16,843    4,842    17,677    39,362  
Marketing and selling expenses  6,831    7,659    3,541    18,031  
Research and development expenses  6,279    —   —   6,279  
Amortization of intangible assets  —   2,128    16    2,144  
Impairment charges  —   9,871    —   9,871  

Operating loss  (2,066 )   (7,536 )   (21,234 )   (30,836 ) 

Interest and other expense (income), net  (12 )   (5 )   871    854  

Loss before income taxes  $ (2,054 )   $ (7,531 )   $ (22,105 )   $ (31,690 ) 
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   Year Ended December 31, 2009  

   
Residential 

Business    
C&I  

Business    

Corporate  
Unallocated  
Costs    Total  

Revenue                    

Product  $ 20,732    $ —   $ —   $ 20,732  
Service  39,764    38,348    —   78,112  

Total revenue  60,496    38,348    —   98,844  
Cost of revenue                    

Product  12,912    —   —   12,912  
Service  25,569    27,167    —   52,736  

Total cost of revenue  38,481    27,167    —   65,648  
Gross profit  22,015    11,181    —   33,196  

Operating expenses                    

General and administrative expenses  13,274    5,894    18,613    37,781  
Marketing and selling expenses  8,874    5,966    2,897    17,737  
Research and development expenses  4,878    —   —   4,878  
Amortization of intangible assets  —   2,191    18    2,209  

Operating loss  (5,011 )   (2,870 )   (21,528 )   (29,409 ) 

Interest and other expense (income), net  1,657    (7 )   388    2,038  

Loss before income taxes  $ (6,668 )   $ (2,863 )   $ (21,916 )   $ (31,447 ) 
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16.      Related Party Transactions  
   

During the year ended December 31, 2009, Comverge and Tangent Energy Solutions, a privately-held company, have a non-exclusive referral 
agreement whereby the Company would provide demand response services to Tangent and its customers.  Mr. Scott Ungerer, a former director 
of the Company also serves on the board of directors of Tangent Energy Solutions and is the managing director of EnerTech Capital Funds, a 
beneficial owner of Comverge common stock.  EnerTech currently is a majority owner of Tangent Energy Solutions.  Mr. Ungerer resigned from 
the Company's board of directors on February 27, 2012.  
No material services were provided and no payments were made under the agreement during the years ended December 31, 2011, 2010 and 
2009.  
 
17.      Quarterly Financial Information (Unaudited)  

The following table illustrates selected unaudited consolidated quarterly statement of operations data for the years ended December 31, 2011 and 
2010 . In the Company's opinion, this unaudited information has been prepared on substantially the same basis as the consolidated financial 
statements appearing elsewhere in this Annual Report on Form 10-K and includes all adjustments (consisting of normal recurring adjustments) 
necessary to present fairly the unaudited consolidated quarterly data. The unaudited consolidated quarterly data should be read together with the 
audited consolidated financial statements and notes thereto appearing elsewhere in this Annual Report on Form 10-K. The results for any quarter 
are not necessarily indicative of results for any future period.  
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     Quarter Ended in 2011  

     March 31    June 30    September 30    December 31  

Revenue                      

Product    $ 4,691    $ 7,663    $ 5,414    $ 4,877  
Service    13,934    24,792    43,189    31,860  
Total revenue    18,625    32,455    48,603    36,737  
Cost of revenue                      

Product    3,462    6,355    4,397    3,397  
Service    7,396    14,759    27,612    13,037  
Total cost of revenue    10,858    21,114    32,009    16,434  
Gross profit    7,767    11,341    16,594    20,303  
Operating expenses                      

General and administrative expenses    10,234    11,159    10,410    9,197  
Marketing and selling expenses    5,089    5,199    5,107    4,741  
Research and development expenses    1,049    1,052    1,216    980  
Amortization of intangible assets    237    236    106    66  
Operating income (loss)    (8,842 )   (6,305 )   (245 )   5,319  
Interest and other expense, net    929    723    612    416  
Income (loss) before income taxes    (9,771 )   (7,028 )   (857 )   4,903  
Provision for income taxes    15    18    18    21  

Net income (loss)    $ (9,786 )   $ (7,046 )   $ (875 )   $ 4,882  

                  

Net income (loss) per share (basic)    $ (0.39 )   $ (0.28 )   $ (0.04 )   $ 0.20  

                  

Net income (loss) per share (diluted)    $ (0.39 )   $ (0.28 )   $ (0.04 )   $ 0.18  
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Net loss for the fourth quarter of 2010 included non-recurring impairment charges of $9,260, net of tax benefit. Refer to Note 7 for further 
discussion.  
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     Quarter Ended in 2010  

     March 31    June 30    September 30    December 31  

Revenue                      

Product    $ 5,461    $ 5,294    $ 5,798    $ 6,599  
Service    7,920    11,753    45,937    30,627  
Total revenue    13,381    17,047    51,735    37,226  
Cost of revenue                      

Product    3,624    4,382    4,588    5,068  
Service    5,042    7,308    30,928    13,598  
Total cost of revenue    8,666    11,690    35,516    18,666  
Gross profit    4,715    5,357    16,219    18,560  
Operating expenses                      

General and administrative expenses    8,098    9,214    10,496    11,554  
Marketing and selling expenses    4,778    4,066    4,634    4,553  
Research and development expenses    1,365    1,543    1,664    1,707  
Amortization of intangible assets    536    536    536    536  
Impairment charges    —   —   —   9,871  
Operating loss    (10,062 )   (10,002 )   (1,111 )   (9,661 ) 

Interest and other expense, net    62    291    214    287  
Loss before income taxes    (10,124 )   (10,293 )   (1,325 )   (9,948 ) 

Provision (benefit) for income taxes    60    55    55    (509 ) 

Net loss    $ (10,184 )   $ (10,348 )   $ (1,380 )   $ (9,439 ) 

                  

Net loss per share (basic and diluted)    $ (0.41 )   $ (0.42 )   $ (0.06 )   $ (0.38 ) 
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          Additions    Additions            

     Balance at    Charged to    Charged to         Balance at  
     Beginning    Costs and    Other         End of  
Description    of Period    Expenses     Accounts    Deductions    Period  

Deducted from asset accounts                           

Year ended December 31, 2009                           

Allowance for doubtful accounts    494    66    —   (191 )   369  
Allowance for inventory obsolescence    198    (10 )   —   —   188  
Valuation allowance on net deferred tax assets    31,864    —   11,551    —   43,415  

Total    32,556    56    11,551    (191 )   43,972  

                      

Deducted from asset accounts                           

Year ended December 31, 2010                           

Allowance for doubtful accounts    369    210    1,142    —   1,721  
Allowance for inventory obsolescence    188    316    —   (38 )   466  
Valuation allowance on net deferred tax assets    43,415    —   10,111    —   53,526  

Total    43,972    526    11,253    (38 )   55,713  

                      

Deducted from asset accounts                           

Year ended December 31, 2011                           

Allowance for doubtful accounts    1,721    (115 )   —   (1,514 )   92  
Allowance for inventory obsolescence    466    652    —   (167 )   951  
Valuation allowance on net deferred tax assets    53,526    —   6,876    —   60,402  

Total    55,713    537    6,876    (1,681 )   61,445  
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None.  

Evaluation of Disclosure Controls and Procedures  

Our management, with the participation of our principal executive officer and principal financial officer, has evaluated the effectiveness of our 
disclosure controls and procedures (as such term is defined in Rules 13a-15(e) and 15d-15(e) under the Exchange Act) as of the end of the period 
covered by this report. Based on such evaluation, our principal executive officer and principal financial officer have concluded that, as of the end 
of such period, our disclosure controls and procedures were effective.  

Management's Report on Internal Control Over Financial Reporting  
 
Our management is responsible for establishing and maintaining adequate internal control over financial reporting, as defined in Exchange Act 
Rule 13a-15(f). Because of its inherent limitations, internal control over financial reporting may not prevent or detect misstatements. Also, 
projections of any evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in 
conditions, or that the degree of compliance with the policies or procedures may deteriorate. Management conducted an evaluation of the 
effectiveness of our internal control over financial reporting based on the framework in Internal Control-Integrated Framework issued by the 
Committee of Sponsoring Organizations of the Treadway Commission. Based on this evaluation, management concluded that our internal 
control over financial reporting was effective as of December 31, 2011. The effectiveness of our internal control over financial reporting as of 
December 31, 2011 has been audited by PricewaterhouseCoopers LLP, an independent registered public accounting firm, as stated in their report 
which is included in Part II, Item 8 of this Annual Report on Form 10-K.  

Changes in Internal Control Over Financial Reporting  

There have not been any changes in our internal control over financial reporting (as such term is defined in Rules 13a-15(f) and 15d-15(f) under 
the Exchange Act) during the most recent fiscal quarter that have materially affected, or are reasonably likely to materially affect, our internal 
control over financial reporting.  

None.  
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Item 9.  Changes in and Disagreements with Accountants on Accounting and Financial Disclosure 

Item 9A.  Controls and Procedures 

Item 9B.  Other Information 
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Part III  

For information with respect to our executive officers, see “Executive Officers of the Registrant” at the end of "Part I, Item 1 - Business" of this 
Annual Report on Form 10-K. Except for the information set forth in “Executive Officers of the Registrant” at the end of Part I, Item 1, the 
information required by this item is incorporated by reference to Comverge's Proxy Statement for its 2012 Annual Meeting of Stockholders to be 
filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2011.  

The information required by this item is incorporated by reference to Comverge's Proxy Statement for its 2012 Annual Meeting of Stockholders 
to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2011.  

The information required by this item is incorporated by reference to Comverge's Proxy Statement for its 2012 Annual Meeting of Stockholders 
to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2011.  

The information required by this item is incorporated by reference to Comverge's Proxy Statement for its 2012 Annual Meeting of Stockholders 
to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2011.  

The information required by this item is incorporated by reference to Comverge's Proxy Statement for its 2012 Annual Meeting of Stockholders 
to be filed with the SEC within 120 days after the end of the fiscal year ended December 31, 2011.  
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Item 10.  Directors, Executive Officers and Corporate Governance 

Item 11.  Executive Compensation 

Item 12.  Security Ownership of Certain Beneficial Owners and Management and Related Stockholder Matters 

Item 13.  Certain Relationships and Related Transactions and Director Independence 

Item 14.  Principal Accounting Fees and Services 
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Part IV  
 

Report of Independent Registered Public Accounting Firm  
Financial Statements  

Consolidated Balance Sheets  
Consolidated Statements of Operations  
Consolidated Statement of Changes in Shareholders' Equity and Comprehensive Loss  
Consolidated Statements of Cash Flows  
Notes to Consolidated Financial Statements  

Schedule II-Valuation and Qualifying Accounts  

See the Exhibit Index immediately following the signature page of this Annual Report on Form 10-K.  
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Item 15.  Exhibits and Financial Statement Schedules 

(a)  The following documents are filed as part of this report: 

1.  Consolidated Financial Statements 

2.  Financial Statement Schedules 

3.  Exhibits 
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Signatures  
 

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the Registrant has duly caused this Annual Report 
on Form 10-K to be signed on its behalf by the undersigned, thereunto duly authorized, on March 15, 2012.  
   

 
Power of Attorney  

KNOW ALL MEN BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints R. Blake Young and 
David Mathieson, jointly and severally, his or her attorney-in-fact, with the power of substitution, for him or her in any and all capacities, to sign 
any amendments to this Annual Report on Form 10-K and to file the same, with exhibits thereto and other documents in connection therewith, 
with the Securities and Exchange Commission, hereby ratifying and confirming all that each of said attorneys-in-fact, or his or her substitute or 
substitutes, may do or cause to be done by virtue hereof.  

Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, this Annual Report on Form 10-K has been signed below by 
the following persons on behalf of the Registrant and in the capacities and on the dates indicated.   
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   Comverge, Inc.     

      

   /s/R. Blake Young     

   R. Blake Young     

   Director, President and Chief Executive Officer     

Signature  Title  Date  

      

      

/s/R. Blake Young  Director, President and Chief Executive Officer  March 15, 2012 

R. Blake Young  (Principal Executive Officer)     

      

/s/David Mathieson  Executive Vice President and Chief Financial Officer  March 15, 2012 

David Mathieson  (Principal Financial and Accounting Officer)     

      

/s/Nora Mead Brownell  Director  March 15, 2012 

Nora Mead Brownell        

      

/s/Alec G. Dreyer  Chairman of the Board  March 15, 2012 

Alec G. Dreyer        

      

/s/A. Laurence Jones  Director  March 15, 2012 

A. Laurence Jones        

      

/s/John T. McCarter  Director  March 15, 2012 

John T. McCarter        

      

/s/John S. Rego  Director  March 15, 2012 

John S. Rego        

      

/s/Joseph M. O'Donnell  Director  March 15, 2012 

Joseph M. O'Donnell        
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      EXHIBITS  Incorporated by reference herein  

Exhibit Number  Symbol  Description  Form  File Date  

          

2.1     

Agreement and Plan of Merger by and among the 
Company, Comverge Eagle Inc., Enerwise Global 
Technologies, Inc. and Stockholder Representatives 
referenced therein, dated June 27, 2007  

Current Report on Form 
8-K (File No. 001-
33399)  June 28, 2007 

          

2.2     

Equity Purchase Agreement by and among Comverge, Inc., 
Comverge Giants, Inc., and Keith and Lori Hartman, dated 
September 29, 2007  

Current Report on Form 
8-K (File No. 001-
33399)  October 4, 2007 

          

3.1     
Fifth Amended & Restated Certificate of Incorporation of 
the Company  

Current Report on Form 
8-K (File No. 001-
33399)  April 18, 2007 

          

3.2     Second Amended & Restated Bylaws of the Company  

Current Report on Form 
8-K (File No. 001-
33399)  April 18, 2007 

          

3.3     
Amendment No. 1 to Second Amended & Restated Bylaws 
of the Company  

Current Report on Form 
8-K (File No. 001-
33399)  January 4, 2008 

          

4.1     Specimen Common Stock Certificate  

Registration Statement 
on Form S-1/A (File No. 
333-137813)  February 8, 2007 

          

4.2     

Third Amended and Restated   Investors' Rights 
Agreement, dated February 14, 2006, among the Company 
and the signatories thereto  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

4.3     Form of Indenture  

Registration Statement 
on Form S-3 (File No. 
333-161400)  August 17, 2009 

          

4.4     

Amended and Restated Registration Rights Agreement 
between the Company and certain Stockholders, dated 
October 16, 2007  

Registration Statement 
on Form S-1 (File No. 
333-146837)  October 22, 2007 

          

10.1  †  
Contract between the Company and PacifiCorp dated 
March 26, 2003, including Change Order Nos. 1, 2 and 3  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.2  †  

Demand Response Capacity Agreement between the 
Company and San Diego Gas & Electric Company, dated 
October 6, 2003, including First Amendment, dated 
November 16, 2004 and Application Service Provider 
Agreement, dated June 15, 2005  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.3     

Second Amendment to Demand Response Capacity 
Delivery Agreement between the Company and San Diego 
Gas & Electric Company, effective January 19, 2007  

Registration Statement 
on Form S-1/A (File No. 
333-137813)  February 8, 2007 
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         Incorporated by reference herein  

Exhibit Number  Symbol  Description  Form  File Date  

          

10.4  †  

Restated Communicating Thermostat Co-Development 
and Supply Agreement between the Company and White-
Rodgers Division of Emerson Electric Co., effective 
March 8, 2004.  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

        

10.5  &  
Form of Stock Option Agreement under the Company's 
2000 Stock Option Plan  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

        

10.6  &  
Form of Notice of Stock Option Grant under the 
Company's 2000 Stock Option Plan  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.7  &  Form of Stock Issuance Agreement  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.8  &  
Form of Non-qualified Stock Option Agreement under the 
Company's 2006 Long-Term Incentive Plan  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.9  &  
Form of Restricted Stock Grant Agreement under the 
Company's 2006 Long-Term Incentive Plan  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.10     Form of Indemnification Agreement  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 

          

10.11     

Loan and Security Agreement by and among the 
Company, Enerwise Global Technologies, Inc., Comverge 
Giants, Inc., Public Energy Solutions, LLC, Public 
Energy Solutions NY, LLC and Clean Power Markets, 
Inc. and Silicon Valley Bank, dated November 6, 2008  

Current Report on Form 
8-K (File No. 001-
33399)  November 12, 2008 

          

10.12     

Second Amendment to Loan and Security Agreement by 
and among the Company, Enerwise Global Technologies, 
Inc., Comverge Giants, LLC, Public Energy Solutions, 
LLC, Public Energy Solutions NY LLC, Alternative 
Energy Resources, Inc. and Clean Power Markets, Inc. 
and Silicon Valley Bank, dated February 5, 2010  

Current Report on Form 
8-K (File No. 001-
33399)  February 12, 2010 

          

10.13     

Fourth Amendment to Loan and Security Agreement by 
and among the Company and its wholly-owned 
subsidiaries and Silicon Valley Bank, dated November 
23, 2010  

Current Report on Form 
8-K (File No. 001-
33399)  November 29, 2010 

          

10.14  †  
Supply Agreement by and between the Company and 
Telco Solutions III, LLC, effective September 27, 2004  

Registration Statement 
on Form S-1 (File No. 
333-137813)  October 5, 2006 
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         Incorporated by reference herein  

Exhibit Number  Symbol  Description  Form  File Date  

          

10.15  †  

Demand Response Capacity Delivery Agreement between 
the Company and Public Service Company of New 
Mexico, dated January 31, 2007  

Registration Statement 
on Form S-1/A (File No. 
333-137813)  April 5, 2007 

          

10.16  †  

Demand Response Purchase Agreement between the 
Company and Pacific Gas and Electric Company, dated 
February 25, 2007  

Registration Statement 
on Form S-1/A (File No. 
333-137813)  March 5, 2007 

          

10.17  &  
Amended and Restated Comverge, Inc. 2006 Long Term 
Incentive Plan, effective March 24, 2008  

Definitive 14A Proxy 
Statement (File No. 001-
33399)  April 7, 2008 

          

10.18  †  

Demand Side Management Agreement by and between 
Consolidated Edison Company of New York, Inc. and 
Public Energy Solutions, LLC, a wholly-subsidiary of 
Comverge, dated February 6, 2008  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  May 13, 2008 

          

10.19  †  

Amendment to Demand Side Management Agreement by 
and between Consolidated Edison Company of New 
York, Inc. and Public Energy Solutions, LLC, a wholly-
subsidiary of the Company, dated October 30, 2009  

Annual Report on Form 
10-K (File No. 001-
33399)  March 8, 2010 

          

10.20  †  

Commercial and Industrial Load Management Agreement 
by and between Arizona Public Service Company and 
Alternative Energy Resources, Inc., a wholly-owned 
subsidiary of the Company, dated September 12, 2008  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  November 12, 2008 

          

10.21  †  

Direct Load Control Solution Agreement by and between 
PEPCO Holdings, Inc. and the Company, dated January 
21, 2009  

Annual Report on Form 
10-K/A (File No. 001-
33399)  November 10, 2009 

          

10.22  &  
Retirement Agreement by and between Robert M. Chiste 
and the Company, dated July 17, 2009  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  August 6, 2009 

          

10.23  &  
Executive Employment Agreement, Michael Picchi, dated 
September 29, 2009  

Annual Report on Form 
10-K (File No. 001-
33399)  March 8, 2010 

          

10.24  &  
First Amendment to Executive Employment Agreement, 
Michael Picchi, effective September 1, 2010.  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  November 8, 2010 

          

10.25  &  
Executive Employment Agreement, Edward Myszka, 
dated September 29, 2009  

Annual Report on Form 
10-K (File No. 001-
33399)  March 8, 2010 

          

10.26  &  
First Amendment to Executive Employment Agreement, 
Edward Myszka, effective September 1, 2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  November 8, 2010 
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         Incorporated by reference herein  

Exhibit Number  Symbol  Description  Form  File Date  

          

10.27  &  
Executive Employment Agreement, Matthew Smith, 
dated September 29, 2009  

Annual Report on Form 
10-K (File No. 001-
33399)  March 8, 2010 

          

10.28  &  
First Amendment to Executive Employment Agreement, 
Matthew Smith, effective September 1, 2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  November 8, 2010 

          

10.29  &  
Executive Employment Agreement, Arthur Vos, dated 
September 29, 2009  

Annual Report on Form 
10-K (File No. 001-
33399)  March 8, 2010 

          

10.30  &  
First Amendment to Executive Employment Agreement, 
Arthur Vos, effective September 1, 2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  November 8, 2010 

          

10.31  &  
Executive Employment Agreement, R. Blake Young, 
dated February 18, 2010  

Annual Report on Form 
10-K (File No. 001-
33399)  March 8, 2010 

          

10.32  &  

Executive Employment Agreement, Christopher Camino, 
dated June 14, 2010, including First Amendment, dated 
May 24, 2010 and Second Amendment, dated June 10, 
2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  July 30, 2010 

          

10.33  &  
Executive Employment Agreement, Steven Moffitt, dated 
July 1, 2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  July 30, 2010 

          

10.34  &  
Executive Employment Agreement, David Mathieson, 
dated May 31, 2011.  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  August 8, 2011 

          

10.35  †  

Joint Venture Master Agreement by and between the 
Company and Projects International, Inc., dated June 11, 
2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  July 30, 2010 

          

10.36     

Trademark License Agreement by and between the 
Company and Projects International, Inc., dated June 11, 
2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  July 30, 2010 

          

10.37     
Warrant Agreement by and between the Company and 
Projects International, Inc., dated June 11, 2010  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  July 30, 2010 

          

10.38  †  

Professional Services Agreement by and between the 
Company and TXU Energy Retail Company LLC, 
effective April 15, 2009  

Quarterly Report on 
Form 10-Q (File 001-
33399)  November 8, 2010 
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         Incorporated by reference herein  

Exhibit Number  Symbol  Description  Form  File Date  

          

10.39  †  

Amendment No. 1 to Professional Services Agreement by 
and between the Company and TXU Energy Retail 
Company LLC, effective August 18, 2009  

Quarterly Report on 
Form 10-Q (File 001-
33399)  November 8, 2010 

          

10.40  †  

Amendment No. 2 to Professional Services Agreement by 
and between the Company and TXU Energy Retail 
Company LLC, effective January 20, 2010  

Quarterly Report on 
Form 10-Q (File 001-
33399)  November 8, 2010 

          

10.41  †  

Amendment No. 3 to Professional Services Agreement by 
and between the Company and TXU Energy Retail 
Company LLC, effective June 18, 2010  

Quarterly Report on 
Form 10-Q (File 001-
33399)  November 8, 2010 

          

10.42  †  

Amendment No. 4 to Professional Services Agreement by 
and between the Company and TXU Energy Retail 
Company LLC, effective July 1, 2010  

Quarterly Report on 
Form 10-Q (File 001-
33399)  November 8, 2010 

          

10.43  †  

Amendment No. 5 to Professional Services Agreement by 
and between the Company and TXU Energy Retail 
Company LLC, effective July 27, 2010  

Quarterly Report on 
Form 10-Q (File 001-
33399)  November 8, 2010 

          

10.44  †  

Amendment No. 6 to Professional Services Agreement by 
and between the Company and TXU Energy Retail 
Company LLC, effective October 14, 2010  

Annual Report on Form 
10-K (File No. 001-
33399)  March 9, 2011 

          

10.45  †  

Amendment No. 2 to Demand Side Management 
Agreement by and between Consolidated Edison 
Company of New York, Inc. and Public Energy Solutions, 
LLC, a wholly-owned subsidiary of the Company, dated 
November 22, 2010  

Annual Report on Form 
10-K (File No. 001-
33399)  March 9, 2011 

          

10.46  †  

Loan and Security Agreement by and among the 
Company, its subsidiaries and Partners for Growth II, LP, 
dated November 5, 2010 (as assigned to Grace Bay 
Holdings II, LLC)  

Annual Report on Form 
10-K (File No. 001-
33399)  March 9, 2011 

          

10.47     

Modification No. 1 to Loan and Security Agreement by 
and among the Company, its subsidiaries and Partners for 
Growth II, LP, dated March 31, 2011 (as assigned to 
Grace Bay Holdings II, LLC)  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  May 5, 2011 

          

10.48     
Amended and Restated Executive Employment 
Agreement, Michael D. Picchi, dated March 7, 2011  

Quarterly Report on 
Form 10-Q (File No. 
001-33399)  May 5, 2011 

10.49  
†  
*  

Eskom Professional Services Contract For Demand 
Response Aggregation Pilot Programme, by and among 
the Company, its subsidiary and Eskom, dated December 
20, 2011        

          

10.50  
*  
&  

Executive Employment Agreement, Gregory Allarding, 
dated October 28, 2011        

          

10.51  
*  
&  

Executed Severance Agreement and General Release, 
Christopher Camino dated October 4, 2011        

          

10.52  
*  
&  

Executed Severance Agreement and General Release, 
Edward J. Myszka dated October 14, 2011        

          

21.1  *  List of subsidiaries of the Company         
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         Incorporated by reference herein  

Exhibit Number  Symbol  Description  Form  File Date  

          

23.1  *  
Consent of Independent Registered Public Accounting 
Firm         

          

24.1  *  
Powers of Attorney (incorporated by reference to the 
signature page of the Annual Report on Form 10-K)        

          

31.1  *  

Certification of Chief Executive Officer pursuant to 
Exchange Act Rules 13a-14(a) and 15d-14(a), as adopted 
pursuant to Section 302 of the Sarbanes Oxley Act of 
2002        

          

31.2  *  

Certification of Chief Financial Officer pursuant to 
Exchange Act Rules 13a-14(a) and 15d-14(a), as adopted 
pursuant to Section 302 of the Sarbanes Oxley Act of 
2002        

          

32.1  ‡  

Certification of Chief Executive Officer pursuant to 18 
U.S.C. Section 1350, as adopted pursuant to Section 906 
of the Sarbanes Oxley Act of 2002        

          

32.2  ‡  

Certification of Chief Financial Officer pursuant to 18 
U.S.C. Section 1350, as adopted pursuant to Section 906 
of the Sarbanes Oxley Act of 2002        

&  Indicates management compensatory plan, contract or arrangement.  

†  Confidential treatment has been requested for portions of this exhibit.  

*  Filed herewith.  

‡  Furnished herewith.  



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
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EXHIBIT 10.49 
 

  
 

NEC3 Professional Services Contract (PSC3)  
Cover page  

 

Contract between  

Eskom Holdings SOC Limited  
(Reg. No. 2002/015527/06)  

And  

Comverge South Africa (Pty) Ltd  
(Reg. No. 2010/008371/07 )  

For  

Demand Response Aggregation Pilot Programme  
Contract number: 4600043033  

    

This contract consists of the following 
documents (and all documents referenced in 
any of these documents), set out in order of 
precedence, in the case of conflict between 

any documents:     No of pages  

1  This cover page  2  

2 

3 
 

NEC 3 Professional Service Contract:  
Dispute resolution option W1  
 
Contract Data  17  

4  
Option Z clauses (as contained in the Contract 
Data)     

5 

6 

7 

8 

9 

10 

11  

NEC 3 Professional Service Contract:  
Core clauses  
 
NEC 3 Professional Service Contract:  
Main option clauses for option G  
 
NEC 3 Professional Service Contract:  
Secondary option clauses identified in 
document C1.2 a Contract Data  
 
Definitions / The Scope  
 
Software License and Support Agreement  
 
The Price List and SD&L Matrix  
 
The Risk Register  

 
 
 
 
 
 
 
 
49  
 
14  
 
9  



CONTRACT DATA  
 
The Contract Data, not in order of precedence, consists of:  
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C1.1 Form of Offer & Acceptance  
 

Offer  
 
The terms of the agreement between the Parties for the Demand-Response Aggregation Pilot Programme are set out in the 
contract, which this offer and acceptance is part of.  
 
By signing here below the Consultant agrees to perform all of the obligations and liabilities of the Consultant under this contract 
including compliance with all its terms and conditions for the total Price of *** subject to the terms of this contract.  
 
The Consultant shall within two weeks of the Contract Date deliver any securities, bonds, guarantees, proof of insurance and any 
other documentation to be provided in terms of the conditions of contract identified in the Contract Data. Failure by the Consultant 
to do so within *** of the Contract Date constitutes a repudiation of this contract.  
 

 

Acceptance  
 
By signing here below, the Employer agrees to perform all of the obligations and liabilities of the Employer under this contract 
including compliance with all its terms and conditions. .  
 
 

 

Document reference  Title  No of pages  

C1.1 Form of Offer & Acceptance  [1]  

C1.2a Contract Data provided by the Employer  [13]  

C1.2b Contract Data provided by the Consultant  [2]  

C1.3 Securities documents  [1]  
      

Signature(s)  /s/ David D. Ellis        

Name(s)  David D. Ellis        

Capacity  Managing Director, Comverge International        

For the Consultant :  Comverge South Africa, Pty. Limited, 10 Fricker Road Illovo Boulevard Johannesburg, South Africa  

Name & signature of 
witness  

(Insert name and address of organisation)  
 
The signatory warrants that he/she is duly 
authorised to sign this contract on behalf of 
the Consultant     Date:  

 
 
14 December 2011  
 
 
 
/s/ Eve M. Minner  

      Eve M. Minner  
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C1.2a Contract Data  
 

Part one - Data provided by the Employer  
 

 
 

 
 

Signature(s)  /s/ Andrew Etzinger        

Name(s)  Andrew Etzinger        

Capacity  SGM        

for the Employer  Eskom, Megawatt Park, Sunninghill  

Name & signature 
of witness  

(Insert name and address of organisation)  
The signatory warrants that he/she is duly 
authorised to sign this contract on behalf of the 
Employer  
 
/s/ J.H. Thorby  
J.H. Thorby     Date  20/12/11  

Clause  Statement  Data  

1  General     

   The conditions of contract are  
The conditions contained in the documents described in the 
cover page  

   Dispute resolution option  W1  
   Secondary options:  X2: Changes in the law  
      X4: Parent company guarantee  
      X10 Employer 's Agent  

      X11: Termination by the Employer  

      X18: Limitation of liability  

      Z: Additional conditions of contract  

10.1  

The Employer  is (Name):  

Eskom Holdings SOC Limited (reg. no.: 2002/015527/06), a 
juristic person incorporated in terms of the company laws of 
the Republic of South Africa  

Address  Megawatt Park, Maxwell Drive, Sandton, Johannesburg, 2000  
   Tel No.  011 800 8111  
   Fax No.     

11.2 (9)  The services are  As per the Scope  

11.2 (10)  

The following matters will be included in the Risk 
Register, where the Parties agree that the risks 
announced are mutual and shall be mutually defined 
by the Parties throughout the duration of Agreement:  

Performance Risk  
Developmental Risk  
Financial Risk  
Governance Risk  

11.2 (11)  The Scope is in  the document called Scope  

12.2  The law of the contract  is the law of  the Republic of South Africa  

13.1  The language of this contract  is  English  

13.3  The period for reply  is  *** for replies and *** for responses.  

13.6  
The period for retention  is (retention of at least 
documents, metering data and paperwork)  *** following Completion or earlier termination  



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 

 
 

2  The Parties' main responsibilities     

25.2  
The Employer  provides access to the following 
persons, places and things  access to  access date  

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

1  
 
 
 
 
 
 
 
 
2  

Provide customer- and market 
knowledge, as and when 
required  
 
 
 
 
 
 
Provide access to Employer's 
personnel as and when required, 
or as specified in each Task 
Order  

Within 2 weeks of 
request, unless 
otherwise 
expressly agreed 
in Task Order  
 
Within 2 weeks of 
request unless 
otherwise 
expressly agreed 
in Task Order  

3  Time     

31.2  The starting date  is.  
The date of last signature of the Contract Data, an d the 
starting date  is also the Contract Date  

11.2 (3)  
The completion date  for the whole of the services 
 is.  31 March 2013  

11.2 (6)  The key date s and the condition s to be met are:  Condition  to be met  key date  

      1  

Demand Response Platform to be 
fully operational for managing up to 
500 (five hundred) MW  

*** after the 
Contract Date  

      2  
Learnings of up to 100 MW of 
demand response  ***  

          

4  Quality     

40.2  
The quality policy statement and quality plan are 
provided within  6 weeks of the Contract Date  

42.2  The defects date is  Completion  

5  Payment     

50.1  The assessment interval  is  between the 25th day of each successive month  

50.3  The expenses  stated by the Employer  are  
Accounted for in the Price 
List  

 
 
 

        

        

        

        



 
 



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 



 
 

        

51.1  The period within which payments are made is  

30 days after receipt of invoice.  
The payment process will be initiated upon receipt of a 
copy of an invoice, and payment made only after rec eipt 
of an original and valid tax invoice, in accordance  with 
applicable legislation  
 
In respect of the ***, payment will be made by ***,  
provided that:  
This contract (i) has been *** the ***  by ***, and (ii) the 
cash flow or payment *** by ***, where Employer  must 
complete ***, and Consultant  must provide a *** which is 
received by ***, and both Parties will make best 
endeavours to meet the timelines.  

51.2  The currency of this contract  is the  South African Rand  

51.5  The interest rate  is  

the publicly quoted prime rate of interest (calcula ted on 
a 365-day year) charged from time to time by the 
Standard Bank of South Africa (as certified, in the  event 
of any dispute, by any manager of such bank, whose 
appointment it shall not be necessary to prove) for  
amounts due in Rand  

6  Compensation events  
Will be dealt with as per the core clauses of the 
conditions of contract ,   as amended by the Z clauses  

7  Rights to material  
Will be dealt with as per the core clauses of the 
conditions of contract  

8  Indemnity, insurance and liability     

81.1  
The amounts of insurance and the periods for 
which the Consultant  maintains insurance are     

   Event  Cover  

Period following Completion 
of the whole of the service s 
or earlier termination  

   

Liability for failure by the Consultant  to use the 
skill and care normally used by professionals 
providing services similar to the service s  

*** Rand) in respect of each 
claim, where the total annual 
aggregated liability is capped 
at ***.  

See guidance notes to C 
onsultants  in Annexure A  

   

death of or bodily injury to a person (not an 
employee of the Consultant ) or loss of or 
damage to property arising from or in connection 
with the Consultant 's Providing the Services.  

*** Rand) for any one 
occurrence or series of 
occurrences arising out of one 
event, where the total annual 
aggregated liability is capped 
at ***  

See guidance notes to C 
onsultants  in Annexure A  

   

death of or bodily injury to employees of the 
Consultant  arising out of and in the course of 
their employment in connection with this contract  

As prescribed by the 
Compensation for 
Occupational Injuries and 
Diseases Act No. 130 of 
1993 and the Consultant's 
 common law liability for 
people falling outside the 
scope of the Act with a 
limit of indemnity of not 
less than *** in respect of 
each claim  

As Consultant  deems 
necessary  

81.1  The Employer  provides the following insurances  
Refer to Annexure A for details of insurance provid ed by 
the Employer  
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82.1  

The Consultant 's total liability to the Employer 
 for all matters arising under or in connection with 
this contract, other than the excluded matters, is 
limited to  

*** of the total of the Price, as described in the Form of Offer 
and Acceptance  

9  Termination  
Will be dealt with as per the core clauses, as amen ded 
by the Z clauses.  

11  Data for Option W1     

   The Adjudicator  is:  

the person selected from the Eskom Panel of 
Adjudicators listed in Annexure B, or another perso n, 
where such Adjudicator shall be agreed between the 
Parties, and failing agreement within 5 days of the  last 
nomination received from a Party, the person nomina ted 
by the chairperson of the Arbitration Foundation of  
South Africa (AFSA), who will be requested to bear in 
mind the nature of the dispute, i.e. whether it is a legal or 
technical matter, when making such appointment.  

W1.4(2)  The tribunal  is:  

Arbitration in accordance with the procedural and 
substantive law of the Republic of South Africa, an d the 
decision of any arbitrator will be final, and bindi ng on 
the Parties  

W1.4(5)  The arbitration procedure  is  
the latest edition of Rules for the Conduct of Arbi trations 
published by AFSA  

   The place where arbitration is to be held  Johannesburg, South Africa  

   

The person or organisation who will choose an 
arbitrator  

if the Parties cannot agree a choice or  
if the arbitration procedure  does not state 
who selects an arbitrator, is  

the Chairman for the time being or his nominee of t he 
Arbitration Foundation of South Africa or its succe ssor 
body.  

12  Data for secondary Option clauses     

X2  Changes in the law     

X2.1  The law of the project  is  

The law of the Republic of South Africa, which for the 
purposes of this clause includes any NERSA rules which 
have been properly enacted as provided for in section 35 of 
the Electricity Act of 2006, or any Act which replaces such 
Act  

X4  Parent company guarantee  

A parent company guarantee is required to be provided by 
the Consultant 's parent company, Comverge Inc. in 
accordance with the form attached as Schedule 3 .  

X10  The Employer ' s Agent     

X10.1  The Employer ' s Agent  is     

   Name:  John Thorby  
   Address  Megawatt Park, Maxwell Drive, Sandton, Johannesburg  
   The authority of the Employer ' s Agent  is  Business Development Manager  

X18  Limitation of liability     

X18.1  

The Consultant's  liability to the Employer  for the 
Employer's  indirect or consequential loss is 
limited to:  ***  

X18.2  

The Consultant's  liability to the Employer  for 
Defects that are not found until after the defects 
date  is limited to:  

*** of The total of the Price, as described in the Form of Offer 
and Acceptance  

X18.3  The end of liability date  is  the Completion of the services  

Z  The Additional conditions of contract  are:     

Z1  Cession delegation and assignment    



 
 

Z1.1 
The Consultant does not   cede, delegate or assign any of its rights or obligations to any person without the 
written consent of the Employer , which may not be unreasonably withheld .    
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Z1.2 

The  Employer  may on written notice to the Consultant  cede and delegate its rights and obligations under this 
contract to any of its subsidiaries or any of its present divisions or operations or other entity which may be 
converted into separate legal entities as a result of the restructuring of the Electricity Supply Industry and the 
Electricity Distribution Industry by the Government of the Republic of South Africa.    

Z3  Change of Broad Based Black Economic Empowerment (B-BBEE) status    

Z3.1 

Where a change in the Consultant's  legal status, ownership or any other change to his business composition 
or business dealings results in a change to the Consultant's  B-BBEE status, the Consultant  notifies the 
Employer  within seven days of the change.    

Z3.2 

The Consultant  is required to submit an updated verification certificate and necessary supporting 
documentation confirming the change in his B-BBEE status to the Employer  within thirty days of the 
notification or as otherwise instructed by the Employer .    

Z3.3 

Where, as a result, the Consultant's  B-BBEE status has decreased since the Contract Date the  Employer 
may either re-negotiate this contract or alternatively, terminate the Consultant's  obligation to Provide the 
Services.    

Z3.4 

Failure by the Consultant to notify the Employer of a change in its B-BBEE status may constitute a reason for 
termination. If the Employer  terminates in terms of this clause, the procedures on termination are those stated 
in core clause 91. The payment on termination includes a deduction of the forecast of the additional cost to the 
Employer  of completing the whole of the service s in addition to the amounts due in terms of core clause 92.1.   

Z4       

Z4.1 

Any offer, payment, consideration, or benefit of any kind made by either Party, which constitutes or could be 
construed either directly or indirectly as an illegal or corrupt practice, as an inducement or reward for the 
award or in execution of this contract constitutes grounds for terminating the contract   or taking any other 
action as appropriate against the offending Party (including civil or criminal action).    

Z4.2 

The Employer  may terminate the contract if the offending Party (or any member of the Consultant , where the 
offending Party is the Consultant , where the Consultant  constitutes a joint venture, consortium or other 
unincorporated grouping of two or more persons or organisations) is found guilty by a competent court, 
administrative or regulatory body of participating in illegal or corrupt practices.  
 
Such practices include making of offers, payments, considerations, or benefits of any kind or otherwise, 
whether in connection with any procurement process or contract with either Party or other people or 
organisations and including in circumstances where the Consultant , if the offending Party is   the Consultant , 
or any such member is removed from the approved vendor data base of the Employer  as a consequence of 
such practice.    

Z4.3 
If either Party terminates in terms of this clause, the procedures on termination are those stated in core clause 
91.    

Z5  Confidentiality    

Z5.1 

Neither Party discloses or makes any information (the Confidential Information) arising from or in connection 
with this contract available to Others. This undertaking does not, however, apply to information which at the 
time of disclosure or thereafter, without default on the part of the pertinent Party, enters the public domain or to 
information which was already in the possession of the pertinent Party at the time of disclosure (evidenced by 
written records in existence at that time). Should a Party   disclose information to Others in terms of clause 
23.1, that Party ensures that the provisions of this clause are complied with by the recipient.    

Z5.2 
If a Party is uncertain about whether any such information is confidential, it is to be regarded as such until 
notified otherwise by the other Party .    

Z5.3 

In the event that a Party is, at any time, required by law to disclose any such information which is required to 
be kept confidential, such Party, to the extent permitted by law prior to disclosure, notifies the other Party so 
that an appropriate protection order and/or any other action can be taken if possible, prior to any disclosure. In 
the event that such protective order is not, or cannot, be obtained, then the disclosing Party   may disclose that 
portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain 
assurances that confidential treatment will be afforded to the information so disclosed.    
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Z5.4 
 
 
 
 

Z5.5 
 
 
 
 
 
 
 
 
 

Z5.6 
 
 
 
 
 
 
 
 
 

Z5.7 

The taking of images (whether photographs, video footage or otherwise) of the Employer 's project works or 
any portion thereof, in the course of Providing the Services and after Completion, requires the prior written 
consent of the Employer . All rights in and to all such images vests exclusively in the Employer .  
 
Confidential Information includes, but is not limited to any technical, commercial or financial information, know-
how and trade secrets, processes, machinery, designs, drawings, technical specifications and data relating to 
the contract, in whatever form and which relates to the disclosing Party's business practices or promotion of 
the disclosing Party's business plans, policies or practices or any other information of the disclosing Party's 
business, in the widest possible sense, and which information is either communicated to or otherwise acquired 
by the receiving Party from the disclosing Party during the course of the Parties' discussions and negotiations, 
or any other type of meeting, with one another, whether or not such information is formally designated as 
confidential  
 
The parties may disclose Confidential Information to their respective officers directors, employees, agents and 
professional advisors who:  
Z5.6.1have a need to know (and then only to the extent that each such person has a need to know);  
Z5.6.2are aware that the Confidential Information must be kept confidential;  
Z5.6.3are aware of the disclosing party's undertaking in relation to such information in terms of this agreement; 
and  
Z5.6.4have been directed by the disclosing party to keep the Confidential Information confidential and have 
undertaken to keep the Confidential Information confidential.  
 
Upon termination or expiration of this contract, the Parties shall promptly, and in any event, within 5 days after 
such request from the other Party, return or destroy all copies of the Confidential Information and other 
material if they contain any Confidential Information, and delete all Confidential Information from all computer 
systems and databases. Any Confidential Information that is not returned or destroyed remains subject to the 
confidentiality obligations under this contract.    

Z6  Waiver and estoppel: Add to core clause 12.3:    

Z6.1 

Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties or the 
Adjudicator , does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties 
agree otherwise and confirm such agreement in writing.    

Z7  Provision of a Tax Invoice. Add to core clause 51:    

Z7.1 

The Consultant  (if registered in South Africa in terms of the companies Act) is required to comply with the 
requirements of the Value Added Tax Act, no. 89 of 1991 (as amended) and to include the Employer 's VAT 
number 4740101508 on each invoice he submits for payment.    

Z8  Notifying compensation events    

Z8.1 
Delete from the last sentence in core clause 61.3, “unless the Employer  should have notified the event to the 
Consultant  but did not”    

Z9  Employer's  limitation of liability    

Z9.1 The Employer's  liability to the Consultant  for the Consultant's  indirect or consequential loss is limited to ***    

Z10  
Termination: Add to core clause 90.1, at the second main bullet point, fourth sub-bullet point, after the words 
"against it":    

Z10.1 or had a judicial management order or business rescue order granted against it.    
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Z11  

Repayment of capital  
 
If, at the Completion of the services , the Employer  and the Consultant  have not entered into a 
contract to extend the services of the Consultant , either as per the Scope or as per any agreed 
increased scope of work or a separate contract, then the Employer  will refund the actual value of the 
capital expenditure, as per the Task Order, to a ***.  

   

If, at the completion of the services , the Employer  and the Consultant  have not entered into a 
contract to extend the services of the Consultant , either as per the scope or as per any agreed 
increased scope of work or a separate contract, then the Employer  will refund the actual value of the 
capital expenditures, as per the Task Order, to a ***.  

Z12  Survival  

   Clauses W1, Z5, Z10.10, will survive the termination of this contract.  
Z13  Solicitation  

   

A Party may not, without the prior agreement of the other Party, solicit for employment any employee 
of the other party who has been involved in this contract at any time while that employee is working for 
the other Party on this contract, or for a period which is the lesser of (i) *** following termination of such 
employee's employment with the other Party; and (ii) *** from expiry of the contract.  

Z14  Restraint of trade  

   

Both Parties will ensure that any employee formally seconded to the Consultant for the purposes of 
dedicated participation in the services enters into a restraint of trade agreement (in the form set out in 
Schedule 7) prior to their participation in the services.  

Z15  Indemnity  

   

delete clause 80.1 and replace with the following:  
 
"The Consultant defends, indemnifies, and holds harmless the Employer from and against any claims, 
damages, liabilities, costs, and expenses (including attorney's fees) of any third party for which the 
Employer becomes liable or incurs for any material breach of representation or negligence by the 
Consultant in the event that the Consultant is proportionately or wholly negligent.  
 
The Employer defends, indemnifies, and holds harmless the Consultant from and against any claims, 
damages, liabilities, costs, and expenses (including attorney's fees) of any third party for which the 
Consultant becomes liable or incurs for any material breach of representation or negligence by the 
Employer in the event that the employer is proportionately or wholly negligent.  

Z16  Limitation of Liability  

   

delete the first paragraph of clause 82.1 and replace with the following:  
 
"Each Party's total liability to the other for all matters arising under or in connection with this contract, 
other than the excluded matters, is limited to the amount stated in the *** and applies in contract or 
delict and otherwise to the extent allowed under the law of the contract."  

   

delete the words "the Consultant " in the second paragraph of clause 82.1 and replace with "either 
Party as applicable"  
 
Delete all the bullet points to the second paragraph of clause 82.1 and add the following bullet points:  

loss of or damage to third party property;  
death of or bodily injury to a person other than an employee of the Parties;  
any breach of the confidential information provision;  
any breach of the intellectual property rights provisions, or an infringement by any Party of the 

intellectual property rights of third parties;  
any indemnity provision.  

Z17  Demobilisation  
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The Employer may, without cause, terminate this contract at any time, in whole or in part, by providing 
written notice of termination to the Consultant. The termination will be effective as specified in the 
Employer's notice of termination, but not earlier than one day after Consultant's receipt of the notice. 
Notwithstanding the effective date of termination, the Consultant shall have 30 days to wind down and 
demobilise. The Employer shall provide the Consultant with all reasonable assistance to do so.  
 
Notwithstanding the content of core clause 92.1 and instead thereof, for the purposes of this clause 
Z17 only, if the contract is terminated as provided in the paragraph above, the Employer shall pay the 
Consultant the following:  
 
If the total amount paid to the Consultant, at the time that the Employer gives notice of termination, in 
terms of this clause, is equal to or less than***, the Employer pays the Consultant an additional 
amount, which amount shall be final, of *** only; or,  
 
if the total amount paid to the Consultant in terms of this contract, at the time that the Employer gives 
notice of termination, in terms of this clause, is more ***, the Employer pays the Consultant an 
additional amount, which amount shall be final, of *** only, and  
 
an amount due assessed as for normal payments.  

Z18  Termination event for software licence agreement  

   

Renumber clause 90.2 as clause 90.2a, and add the following clause 90.2b:  
 
90.2b      The Consultant  may terminate the software licence and support agreement if the Employer 
 is in breach thereof, which breach, if capable of being cured, is not cured within thirty (30) days after 
the Consultant  gives the Employer  written notice of such breach; or the Consultant  may terminate 
the software licence agreement immediately upon notice if the Employee  breaches any of its 
obligations under Section 3 thereof. Such termination will not affect any rights which may have accrued 
to either Party under this contract prior to such termination.  
 
Replace the second bullet of clause 91.1 with the following:  
 
“The Employer  may complete the services and may use any material to which he still has title, 
provided that in the event of termination in terms of clause 90.2b, clause 7.1 of the software license 
and support agreement will apply.  

Z19  Option X 18: Limitation of liability  

   Add clause 18.4 as follows:  

   
“Indirect or consequential loss will include, without limitation, loss of profits, loss of use, business 
interruption, loss of data, cost of cover, loss of income and loss of production.  

Z20  Expert  



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 

 
 

   

Insert a new clause W1.5 to dispute resolution option W1:  
 
Where there is an ambiguity in the Scope and the Parties do not agree whether an issue falls within or 
outside of the Scope, either Party may refer the matter for determination by an expert. Such expert 
(who shall be appropriately qualified) ("Expert") shall be as agreed by the Parties or, failing agreement 
within 5 days, as appointed by the AFSA, who must appoint an independent and appropriately 
qualified Expert.  
 
If the Expert determines that the relevant matter falls within the Scope then the Consultant  shall 
execute the work required at no extra cost to the Employer .  
 
If the Expert determines that the relevant matter does not fall within the Scope the Parties shall attempt 
to agree a price for the execution of the work required. Absent an agreement on the price within 15 
days the relevant matter shall be omitted from the Scope subject thereto that any Party who disagrees 
with the initial determination leading to a discussion on price, and a possible consequential omission 
from the Scope, has the opportunity to refer the matter for resolution in terms of option W1.  
 
Prior to making his determination, the Expert shall have the right, upon giving reasonable notice, to 
convene meetings with either or both of the Parties at which he may require either of them to clarify 
and explain their respective proposals. Each Party may present its own expert opinion or evidence at 
such meetings.  
 
The determination of an Expert is not final and binding and either Party may institute the dispute 
resolution process provided for in option W1.  

Z21  Intellectual Property  
   The following definitions are used for the purposes of this clause:  

   

Intellectual property rights  includes all industrial and intellectual property rights whether protected 
by statute or at common law, including all copyright and similar rights, trade secrets and know-how, 
rights in relation to designs (whether or not registrable), rights in relation to registered and unregistered 
trademarks, the services, the hardware and the software, provided in the pilot project, but excludes 
non-assignable IP rights;  

   

Background IP means the intellectual property rights belonging to the respective Parties or any other 
person that are/is in existence prior to the date of the contract;  
non assignable IP rights means non-assignable moral rights, rights of identity, rights of integrity, and 
similar non-assignable personal rights of authors and producers.  

   

Work in progress  means, as the context requires, the services in its all stages of negotiation, 
discussion, delivery, training, including all equipment, software, hardware, raw materials, inventory and 
components on hand, created during the term of the contract or acquired for the performance of the 
services.  

   Z21.1 Consultant 's Background IP:  

   

Z21.1.1    The Employer acknowledges that the Consultant remains the owner of all of the Consultant's 
Background IP and that nothing in the contract prevents, limits or restricts the Consultant's use or 
exploitation of the Consultant's Background IP.  

   

Z21.1.2      During the term of the contract, the Consultant  grants to the Employer  a non-exclusive, 
non-transferable, revocable licence to use the Consultants  Background IP provided by the Consultant 
 to the Employer  for the sole purpose of performing its obligations under the contract.  
 

   

Z21.1.3      The Employer  may not, without the Consultant 's prior written permission, sub-licence or 
provide the Consultant 's Background IP to any person for the purposes of providing services  to or 
performing work for the Employer . The Employer  shall not reproduce, communicate, use, register or 
attempt to register any interest in or otherwise deal with      the Consultant 's Background IP or allow 
any other person to do the same, for any purpose.  
 

   Z21.2 Consultant' s Background IP Warranty  
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Z21.2.1    The Consultant warrants that it has the right to license all of its Background IP to the 
Employer in accordance with clause Z21.1, and that use by the Employer of the     Consultant's 
background IP in accordance with the contract will not infringe the intellectual property rights of any 
third person or breach any applicable laws.  
Z21.2.2    The Consultant shall be liable for and shall indemnify and hold harmless the Employer and 
its personnel against any liability, whether direct or indirect, arising out of any claim by a person 
against the Employer or its personnel alleging that the Consultant's Background IP and its use by the 
Employer or by another person at the direction of the Employer, infringes any intellectual property 
rights.  

   Z21.3    Employer's Background IP:  

   

Z21.3.1      The Consultant  acknowledges that the Employer  remains the owner of the Employer 's 
Background IP and that nothing in the contract  prevents limits or restricts the Employer 's use or 
exploitation of the Employer 's Background IP.  
Z21.3.2      The Employer  grants to the Consultant  a non-exclusive, non-transferable, revocable 
licence to use the Employer 's Background IP provided by the Employer  to the Consultant  for the sole 
purpose of performing its obligations under the contract. The Consultant  may sub-licence this licence 
to any sub-consultant where that sub-              consultant requires such Employer 's Background IP for 
the purposes of performing any part of the services  sub contract ed to it.  

   

Z21.3.3      The Consultant  shall maintain the Employer 's Background IP in confidence unless 
otherwise agreed by the Employer .  
Z21.3.4      The Consultant  shall not reproduce, communicate, use, register or attempt to register any 
interest in, or otherwise deal with the Employer 's Background IP, or allow any other person to do the 
same, for any purpose other than to perform the Consultant 's obligations under the contract.  

   Z21.3      Work in Progress:  

   

Z21.3.1      The work in progress shall become the sole and absolute property of the Consultant . All 
work in progress shall be and remain with the Consultant  free and clear. Such work in progress shall 
be clearly identified and visibly tagged or marked by the Employer  as the property of the Consultant , 
and shall not be co-mingled in the Employer's  property, services, software, hardware or the like or 
with the property of third parties. The Consultant  shall have the right, at its sole and absolute 
discretion, to inspect and verify that the work in progress has been identified as the Consultant's 
 property.  

Z22  Supplier Development and Localisation (SD&L)  

   

Z22.1 The Consultant  confirms that it is willing to contribute to supplier development and  
             localisation in South Africa.  
Z22.2 To this end, the Consultant  will use reasonable endeavours to achieve the targets set  
             out in the SD&L plan.  
Z22.3 The Consultant  will, as soon as possible after the starting date , provide to the Employer  
             an implementation plan wherein it sets out how and by when it intends achieving the  
             targets as set out in the SD&L plan.  
Z22.4 The Consultant  undertakes to report to the Employer  every 4 months, calculated from the 
starting date , on its progress regarding the implementation plan.  
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Annexure A:      Notes to Consultants  
 
This is guidance to Consultants to assist their decision making about what cover to arrange in the insurance to be provided by the 
Consultant. The guidance is not part of the contract and the Employer carries no liability for it.  
 

 
A “project” is a collection of contracts or work packages to be undertaken as part of a single identified capital expansion or 
refurbishment of a particular asset or facility.  
 
A “contract” is a single contract not linked to or being part of a “project”.  

 

 
Format A is for a project or contract value less than or equal to R350M ( three hundred and fifty million Rand ) inclusive of VAT.  
 
Format B is for a project or contract value greater than R350M .( three hundred and fifty million Rand ) inclusive of VAT.  
 
In the case of contracts / packages within a project:  
 

 
For a contract which is not part of a project the same limits apply:  
 

 
Format Dx applies only to Distribution Division projects and contracts. If a Distribution Division project or contract exceeds the 
Format A limit, the Eskom Insurance Management Services [EIMS] need to be contacted for advice on how to formulate the 
insurance cover. Cover and deductibles for Distribution Division are per the relevant policy available on the internet web link 
given below.  

 
Format A generally applies to Transmission Division  projects and contracts. If a Transmission Division project or contract 
exceeds the Format A limit, the Eskom Insurance Management Services [EIMS] need to be contacted for advice on how to 
formulate the insurance cover.  
 

 
http://www.eskom.co.za/live/content.php?Item_ID=924 8  

 

 
 

 
 

1.  For the purpose of works contracts, insurance provided by Eskom (the Employer ) has been arranged on the basis of “project” 
or “contract” value, where the value is the total of the Prices at Completion of the whole of the works including VAT.  

2.  There are three main “formats” of cover and deductible structure; Format A, Format B and Format Dx. 

•  For a contract / package of R50M which is part of a R400M project, Format B will apply 
•  For a contract / package of R250M which is part of a R6 billion project, Format B will apply; 
•  For a contract / package of R120M which is part of a R350M project Format A will apply; 

•  For a contract of R50M, Format A will apply 
•  For a contract of R355M, Format B will apply. 

3.  Further information and full details of all Eskom p rovided policies and procedures may be obtained fro m: 

4.  The Insurance which the Consultant is to provide against his liability for claims made against him arising out of his failure to use 
reasonable skill and care (first row in the Insurance Table of clause 81.1 in the PSC3) should also indemnify the Consultant for 
those sums which he could become legally liable to pay as damages arising from any claim first made against him and reported 
to Insurers some time after Completion of the whole of the service s. Hence the Consultant needs to ensure that his cover is in 
place at least until all his liabilities under the contract have expired. Such claims could arise out of any negligent act, error or 
omission committed or alleged to have been committed by the Consultant in the conduct of professional services in connection 
with the contract.  



 
 



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 

Annexure B:      The Employer 's Panel of Adjudicators  
 
The following persons listed in alphabetical order of their surname have indicated their willingness to be included in the Eskom 
Panel of Adjudicators. Their CV's may be obtained by using the contact details provided.  

 

 
 
Information about the Panel and appointment of the selected Adjudicator is available from Eskom Supply Chain 
Operations management, by contacting *** (Tel.: *** )  
(Fax : ***) E-mail: ***  

 
 

 

Name  Location  Contact details (phone & e mail)  

***  Gauteng  ***  

***  Gauteng  ***  

***  Gauteng  ***  

***  UK  ***  

***  Gauteng  ***  

***  Gauteng  ***  

***  Cape Town  ***  

***  Gauteng  ***  
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Part C1: Agreement & contract Data          C1.2a PSC3 contract Data part 1  
 
 
 
 
 
 
 

SCHEDULE 3  
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[LETTERHEAD OF COMVERGE, INC.] 

 
Dear Sirs,  
 

Parent Company Guarantee for Contract No 4600043033   
 
With reference to the above numbered contract made or to be made between  
 

 

 
 
and duly authorised thereto do hereby unconditionally guarantee to the Employer that the Consultant shall Provide the Services in 
accordance with the above numbered Contract.  
 

 

 

 

 

Eskom Holdings Limited  
Megawatt Park  
Maxwell Drive  
Sandton  
Johannesburg  Date: November 30, 2011  

Eskom Holdings Limited  (the Employer ) and  

Comverge South Africa, Pty., Ltd.  
 
(the Consultant ), for  

Contract No. 4600043033  (the services ).  

I/We the undersigned  David Mathieson  

on behalf of the Consultant's  parent 
company  Comverge, Inc.  

of physical address  5390 Triangle Parkway, Suite 300, Norcross, GA 30092, USA  

1.  If for any reason the Consultant fails to Provide the Services, we hereby agree to cause to Provide the Services at no additional 
cost to the Employer .  

2.  If we fail to comply with the terms of this Deed of Guarantee, the Employer may itself procure such performance (whether or not 
the Agreement be formally determined). The Employer is to notify us and we shall indemnify the Employer for any additional 
cost or expense it incurs.  

3.  Our liability shall be as primary obligor and not merely as surety and shall not be impaired or discharged by reason of any 
arrangement or change in relationship made between the Consultant and the Employer and/or between us and Consultant ; nor 
any alteration in the obligations undertaken by the Consultant or in the terms of the Agreement; nor any indulgence, failure, 
delay by you as to any matter; nor any dissolution or liquidation or such other analogous event of the Consultant .  

4.  The Employer shall not be obliged before taking steps to enforce the terms of this Deed of Guarantee to obtain judgement 
against the Consultant in any court or other tribunal, to make or file any claim in liquidation (or analogous proceedings) or to 
seek any remedy or proceed first against the Consultant .  

5.  This Deed of Guarantee shall be governed by and construed in accordance with the laws of the Republic of South Africa and 
we hereby submit to the non-exclusive jurisdiction of the Supreme Court of South Africa.  
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Signed at  12:00pm  on this  30 th  day of  November  2011  

Signature(s)  /s/David Mathieson     

Name(s) (printed)  David Mathieson     

Position in parent company  EVP, Chief Financial Officer     

Signature of Witness(s)  /s/Helen Schuler     

Name(s) (printed)  Helen Schuler     
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C1.2b Contract Data  
 

Part two - Data provided by the Consultant  
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Clause  Statement  Data  

10.1  The Consultant  is (Name):  Comverge SA  

   Address  
10 Fricker Road Illovo Boulevard Johannesburg, South 
Africa  

   Tel No.                        

   Fax No.                        

22.1  The Consultant's   key person s are:     

   1Name:  David Ellis  
   Job:  Managing Director Comverge International  

   Responsibilities:                        

   Qualifications:                        

   Experience:                        

   2Name:                        

   Job                        

   Responsibilities:                        

   Qualifications:                        

   Experience:                        

Info.     
CV's (and further key persons data including CVs) are 
appended to Tender Schedule entitled.  

11.2 (3)  
The completion date  for the whole of the 
services  is  31 March 2013  

11.2 (10)  

The following matters will be included in the Risk 
Register, where the Parties agree that the risks 
announced are mutual:  

Performance Risk- managing the CSPs in a similar 
fashion  
Developmental Risk- software functionality 
required outside of the Scope  
Financial Risk-increased cost associated for 
change orders outside of the Scope  
Governance Risk - separation of functions of CSP 
and Aggregator  

11.2 (13)  The staff rates  are as per  The SD&L Matrix     

25.2  
The Employer  provides access to the following 
persons, places and things  access to  access date  

      1  
Provide customer- and market 
knowledge, as and when required  

Within 2 weeks of 
request, unless 
otherwise expressly 
agreed in Task 
Order  

      2  

Provide access to Employer's 
personnel as and when required, or 
as specified in each Task Order  

Within 2 weeks of 
request, unless 
otherwise expressly 
agreed in Task 
Order  

          

31.1  
The programme identified in the Contract Data is 
required within 4 weeks after contract signing     

50.3  
The expenses  stated by the Consultant  are set 
out in the  Price List and SD&L Matrix     



 
 
 
 
 
 

 

   Term contract     

11.2 (25)  The task schedule  is in  Scope  
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List of terms / acronyms:  

 
 

1.  Agent: An entity accredited by Eskom to recruit potential Load Providers for participation in a Demand Response 
aggregation programme on behalf of one or more CSPs.  

2.  Agent Rules: Rules and guiding principles that specifically govern the participation of Agents in the DR 
Aggregation programme.  

3.  Aggregator: An entity that aggregates available load reduction from Load Providers and makes it available for 
use on an aggregated basis by the System Operator. Its duties may include scheduling and dispatching of 
demand response resources, collection of meter data, and processing payment of Load Providers.  

4.  Automated Clearing House (ACH): An electronic network for financial transactions, which will be used in the 
DRAPP to process Settlement Statement payments to CSPs and Load Providers.  

5.  CBL mechanism: A mechanism used for determination of the amount of Load reduced by a Load Provider. The 
mechanism determines the level of reduction by comparing the actual consumption during an Integration Period 
relative to the value of the CBL for the same Integration Period.  

6.  CSP Rules: Rules and guiding principles that specifically govern the participation of CSPs in the DR Aggregation 
programme.  

7.  Customer Base Line (CBL): A profile consisting of averaged 30 minute consumption profiles and which is 
representative of the consumer's average consumption. These profiles shall exclude planned downtime, Load 
Control Events, as well as process start-up periods.  

8.  Customer Classes: Refers to a classification of consumers of electricity according to their processes, 
consumption pattern and/or level of consumption per annum  

9.  Customer Service Provider (CSP): An entity, accredited by Eskom, that is responsible for recruiting and 
managing demand response contracts with Load Providers for the provision of demand response and 
administering the Load Provider.  

10.  Demand Response (DR): An ad hoc intervention in the form of a reduction in electrical consumption or 
distributed generator dispatch that only changes the national demand profile for as long as it is dispatched and in 
consideration of the balance between demand and supply at the time of the intervention. Load shedding and/or 
any intervention that either permanently or semi-permanently changes the national demand profile without being 
dispatched per event, and as described above, is not included.  

11.  DRAPP: Demand Response Aggregation Pilot Programme 
12.  Integration Period: A period of 30 minutes, unless specified otherwise, during which the electrical consumption 

of a consumer of electricity accumulates and is recorded.  
13.  IVR: Interactive Voice Response: a technology that allows a computer to interact with humans through the use of 

voice and human keypad inputs. This type of system might be used during the DRAPP to notify Load Providers 
and CSPs of a Load Control Event.  

14.  Load: Refers to the amount of electrical consumption of the Load Provider that the Load Provider expects to be 
reduced, per hour, measured in kW or MW.  

15.  Load Control Event: Refers to a period in time during which the electricity system is under constraint and during 
which the System Operator has requested Demand Response, with a specific begin- and end time.  

16.  Load Provider (LP): A consumer of electricity, whether directly or indirectly linked to the Eskom electricity 
network, which has been contracted and certified to allow Demand Response.  

17.  Market: The environment within which CSPs, Agents and LPs participate in the Demand Response aggregation 
programme and which includes all licensees' areas of supply in South Africa as well as neighbouring countries 
that are directly or indirectly connected to the Eskom electricity network and whose electricity consumption will 
have an influence on the Eskom supply and demand balance.  

18.  Market Rules: Rules and guiding principles that govern participation of CSPs, Agents and LPs in the Market. 
19.  Megawatt (MW): A unit of measure for electrical demand. As used in this context it refers to the amount of 

Demand Response / Load reduction and is therefore a measure of reduction of electrical demand.  
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data as well as the Market Rules fee structure establishing DRAPP fees and as defined by the Employer.  

 
 

 

20.  M&V: Monitoring and Verification 
21.  NOC: Network Operation Centre 
22.  Organizational Change Management (OCM) Plan: a structured approach to shifting/transitioning individuals, 

teams, and/or organizations from a current state to a desired future state. It is an organizational process aimed at 
empowering employees to accept and embrace changes in their current business environment. In project 
management, change management refers to a project management process where changes to a project are 
formally introduced and approved. In the DRAPP, the Consultant will lead the Employer and the Load Providers 
through an Organizational Change Management Plan to introduce Demand Response into the Market.  

23.  SD&L: Supply Development and Localisation 
24.  Service Assurance: The application of policies and processes to ensure that services offered meet a pre-defined 

service quality and performance level. In the DRAPP, those levels will relate to the deployment of load control 
events to the CSPs and Load Providers.  

25.  Settlement algorithm document: A formula used to calculate the appropriate Settlement Statement for a Load 
Provider based on the actual reading of metering  

26.  Settlement Statement: A document to be provided to Load Providers and CSP's by the Aggregator at the end of 
each calendar month and which document summarises the level of participation by a Load Provider and the 
anticipated amount of money due to the Load Provider by Eskom for Demand Response.  

27.  Web Services Definition Language (WSDL): an XML format for describing network services as a set of 
endpoints operating on messages containing either document-oriented or procedure-oriented information. This 
format is used by the Consultant's IntelliSOURCE software application to dispatch Load Control Events to CSPs 
and Load Providers as well as gathering metering data back from the Load Providers.  

28.  Web User Interface (Web UI): The screens of the Consultant's IntelliSOURCE software application used 
throughout the DRAPP by the Employer, the Consultant, the Load Provider and CSP.  
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Scope  

The contents of this Scope are considered Comverge South Africa (Pty) Ltd, otherwise known as the Consultant, 
confidential information and should be treated as such. The parties agree that certain materials outlined in the Scope 
are Consultant's protected intellectual property and will be kept strictly confidential. In accordance with the goals of the 
Employer's Demand Response Aggregation Pilot Programme (DRAPP), Consultant shall keep strictly confidential the 
substance of its discussions and conversations with, and its advice to Employer's personnel relating to the contractual 
agreement, except that such confidentiality shall not apply to any information that:  

 

 
 

a).  is generally available to the public 

b).  becomes public information other than by an unauthorized act or omission by Consultant or any 
Consultant agent or representative of Consultant.  

c).  as shown by written records, was known to Consultant prior to the receipt of such information from 
Employer  

d).  is received by Consultant from third parties who were entitled to receive and transfer such information 
without obligations of confidentiality to Employer  
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***  

 

***  
 

 

A.  Aggregator 
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The main roles of the Parties are as follows:  

 
***.  
 

***.  

 

***  

▪  Employer 

◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 

▪  Consultant in its role as Aggregator 

◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 

▪  Customer Service Providers 

◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 

▪  Agents 

◦  *** 

1.  Program Implementation 



 
 

•  *** 

•  *** 

•  *** 
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The roles/responsibilities are assigned in the risk matrix as:  

 
 

 

•  *** 

Responsibility  Description  

***  ***  

***  ***  

***  ***  

***  ***  
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Program Implementation  
Consultant 
(Aggregator)  

Consultant  

Learnings  
the Employer  

Task 1 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 2 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 2 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 3 - ***           

***  ***  ***  ***  
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***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 4 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  
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***  ***  ***  ***  

Task 5 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 5 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 6 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  
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Program Operations  

***  

***  

 

 
 

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

Task 7 - ***           

***  ***  ***  ***  

***  ***  ***  ***  

***  ***  ***  ***  

▪  *** 

▪  *** 

▪  *** 

▪  *** 
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***  
 
 
Qualification & Enrollment  

Description  

Input  

***:  

Process  

***  

 

Output  

***  

 
 
 

 

•  *** 
•  *** 
•  *** 
•  *** 
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Project Operations - Short Term  the Employer  Consultant  CSP  Munic  Agent  Load Provider  
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***  ***                 

***     ***              

***        ***           

***     ***              

***     ***              

***     ***              

***     ***              

***  ***                 

***  ***        ***        

***  ***                 
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***     ***              
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Qualification and Enrollment Process Scope  

Consultant Deliverables  

 
 

 
 

•  *** 
◦  *** 
◦  *** 
◦  *** 
◦  *** 

•  *** 
•  *** 
•  *** 
•  *** 



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 

 

Scheduling & Dispatch Description  

I nput  

***  

Process  

***  

 
 

 

•  *** 
•  *** 
•  *** 
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Output  

***  

 

 
 



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 

 
 
 

***  
 
 
 
 

 
 



*** Indicates material has been omitted pursuant to a Confidential Treatment Request filed with the Securities and Exchange Commission. A 
complete copy of this agreement has been filed separately with the Securities and Exchange Commission.  
 
ESKOM HOLDINGS SOC LTD        CONTRACT NUMBER 4600043033  
Demand Response Aggregation Pilot Programme  
 
 

 
 

 

 
 

Project Operations - Short Term  the Employer  Consultant  CSP  Munic  Agent  Load Provider  

***                    

***     ***              
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Scheduling & Dispatch Scope  

Consultant Deliverables  

The Employer / Aggregator Call Centre Integration  

***  

 
 

 

•  *** 
•  *** 
•  *** 
•  *** 
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◦  *** 
◦  *** 
◦  *** 

•  *** 
•  *** 
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Monitoring &Verification (M&V) and Performance Repo rting Description  

Input  

***  

Process  

***  

Output  
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•  *** 
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Project Operations - 
Short Term  

the 
Employer  Consultant  CSP  Munic  Agent  Load Provider     
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Consultant D eliverables  
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Settlement and Payment Processing Description  

Input  

***  
 
 

 
Process  
 

***  
 

***  
 

 
 

•  *** 
•  *** 
•  *** 
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Project Operations - 
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the 
Employer  Consultant  CSP  Munic  Agent  Load Provider  
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the 
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Settlement Deliverables  
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Learnings  

***.  

 

***.  

 

***.  

 

***.  
 
 

 

 
 

A.  The Employer Learnings Basis of Estimate 
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Appendices  

Appendix A-Assumptions  
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APPENDIX A: Assumptions  

CSPs and Load Providers  

Reporting  

IntelliSOURCE  

 
 

 

1.  *** 

2.  *** 

3.  *** 

4.  *** 

5.  

6.  *** 

◦  *** 

◦  *** 

7.  *** 

8.  *** 

1.  *** 

2.  *** 

3.  *** 

4.  *** 

5.  *** 

1.  *** 

2.  *** 

3.  *** 
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4.  ***. 

5.  *** 

6.  *** 

7.  *** 
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SOFTWARE LICENSE AND SUPPORT AGREEMENT  
This Agreement is entered into by and between the Consultant , in this Agreement referred to as Comverge, and the Employer , in this 
Agreement referred to as the LICENSEE and describes the terms and conditions pursuant to which Comverge shall license to LICENSEE and 
support certain Comverge Software (as defined below).  
 
While this Agreement forms part of the NEC 3 Professional Services Contract for the Demand Response Aggregation Pilot Programme 
(DRAPP) signed between the Parties, it is severable from said contract to the extent that it may be necessary to terminate the licenses granted 
herein.  

 

 
1.2    “Comverge Software” means (i) the software products designated on the relevant Schedule hereto provided to LICENSEE by Comverge in 
executable form (but not the Source or Object Code), (ii) the associated program documentation (“Documentation”), (iii) any source code or 
object code which Comverge in its sole discretion may provide to LICENSEE from time to time and (iv) any Updates, modifications, 
maintenance releases, bug fixes or work-arounds which Comverge may provide to LICENSEE from time to time. For Hosted Solutions, as 
defined herein, the Comverge Software shall be housed at a Comverge facility where LICENSEE shall be given access via a web-based portal to 
such software.  

 
1.3    “Hosted Solution” means Comverge housing and hosting the Comverge Software for LICENSEE on Comverge's own computer servers, as 
explained in Schedule A1.  
 
1.4    “Confidential Information” in this Agreement, means this Agreement and all its Schedules, any addenda hereto signed by both parties, all 
software listings, Documentation, information, data, drawings, benchmark tests, specifications, trade secrets, object code, know-how and 
machine-readable copies of the Comverge Software, and any other proprietary information supplied to LICENSEE by Comverge or by 
LICENSEE to Comverge which is clearly marked as “confidential” if in tangible form, or identified as “confidential” if orally disclosed.  

 
1.5    “Current Version” means the newest available release of the Comverge Software.  

 
1.6    “Designated Equipment” means the computer hardware on which the Comverge Software will be installed as set forth on the relevant 
Schedule.  

 
1.7    “New Releases”: The term “New Releases” means material improvements or changes to the Comverge Software that may enhance 
operating performance. A New Release is signified by an increase in the release number to the left of the first decimal.  

 
1.8    “Schedule” means a written document, signed by the Parties and expressly referencing this Agreement, which sets forth the Comverge 
Software, Designated Equipment, Production Site, License Fees, Support and Maintenance Fees, License Term (defined in Schedule A1) and 
other terms agreed to by the Parties.  

 
1.9    “License Fees” means the payment for the Comverge Software license as contained in the NEC 3 Professional Services Contract for the 
DRAPP.  
 
1.10     “Production Site” means the address and location of the Designated Equipment on which the Comverge Software will be installed as set 
forth on the relevant Schedule.  

 
1.11 “Support and Maintenance Fees” means the fees for reasonable efforts to perform the Support and Maintenance Services set forth in the 
NEC 3 Professional Services Contract for the DRAPP, Price List.  
 
1.12 “Updates” means any updates to the Comverge Software licensed hereunder, when and if available, and which Comverge, in its discretion, 
makes generally available to its Comverge Software LICENSEEs, where Updates are typically notated by a change to the right of the decimal. 
Updates do not include New Releases.  
 
2    Grant of License  
2.1 Comverge grants to LICENSEE a *** to use the Comverge Software identified in Schedule A1 on the Designated Equipment located at the 
designated Production Site as set forth in Schedule A1, or for Hosted Solutions, through a web-based portal as designated in Schedule A1. 

1.  Definitions 
1.1  “Agreement” means this Software License and Support Agreement, including any and all attached Schedules. 



LICENSEE may move from a Hosted Solution to a LICENSEE in-house solution at any time, without penalty. LICENSEE may possess only the 
number of copies of any Comverge Software necessary for the type of use specified  
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in this Agreement and may use such copies only in accordance with this Agreement and the Documentation. Comverge shall at all times retain 
ownership of all Comverge Software including any Documentation and any copies thereof.  
 

2.2    Comverge will deliver to LICENSEE, as soon as is practicable, either the Comverge Software or required information to enter the web-
based portal for Hosted Solutions. LICENSEE may not reproduce the Documentation, without Comverge's express written permission.  
 
2.3    Unless otherwise expressly prohibited, LICENSEE may copy the Comverge Software for backup or archival purposes provided that all 
titles, trademark symbols, copyright symbols and legends, and other proprietary markings are reproduced.  

 
2.4    Comverge grants and LICENSEE receives no other rights or licenses to the Comverge Software, derivative works (as defined in the United 
States copyright Act of 1976, Title 17 USC Section 101 et. Seq.) or any intellectual property rights related thereto, including without limitation 
“know-how”, whether by implication, estoppel or otherwise, except those rights expressly granted in this Section 2. However, it is agreed that 
the LICENSEE will be granted access to the necessary know-how, for the duration of the license term, to enable it to beneficially use the license 
as granted.  

 
2.5    Comverge shall install the Comverge Software on the test equipment at the LICENSEE premise. Upon completing installation of the 
Comverge Software, Comverge shall demonstrate the Comverge Software functionality as follows to LICENSEE (where such demonstration is 
the “Acceptance Test”):  

 

 
 
 
 

 

2.5.1 *** 

2.5.2 *** 

2.5.3 *** 

2.5.4 *** 

2.5.5 *** 

2.5.6 *** 

2.5.7 *** 

2.5.8 *** 

2.5.9 *** 

2.5.10 *** 
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Upon completing the demonstration of the Comverge Software, LICENSEE shall acknowledge in writing the completion of the 
Acceptance Test and the Comverge Software shall be deemed accepted by LICENSEE. If LICENSEE does not believe that Comverge 
completed the Acceptance Test, it shall issue a defect notice within twenty-four hours of the test as described above, explaining the 
areas for further testing. Comverge shall review LICENSEE's notice and, in the reasonable professional judgment of Comverge, shall 
take actions to address the areas of defect and resubmit for Acceptance Testing within 30 days of the notice. If the Parties are unable to 
agree to the successful completion of the Acceptance Testing, they shall submit to the dispute resolution process pursuant to NEC 3 
Professional Services Contract for the DRAPP within thirty (30) days of the last Acceptance Test. If the LICENSEE is successful 
during such dispute resolution process, Comverge SA shall refund a portion of the License fee paid by LICENSEE, as determined 
through the dispute resolution process.  
 

3    License Restrictions  

 
3.1.1    sell, lease, license, sublicense, encumber or otherwise deal with (save as authorised herein) any portion of the Comverge Software or 
Documentation;  
 
3.1.2    compile, disassemble, or reverse engineer any portion of the Comverge Software or attempt to discover any source code or underlying 
ideas, algorithms or functionality of any Comverge Software;  
 
3.1.3    create any derivative work based on the Comverge Software or any Comverge Confidential Information;  

 
3.1.4    use the Comverge Software in any way that is not intended, including without limitation to provide processing services to third parties, 
commercial timesharing, rental or sharing arrangements, or on a “service bureau” basis or otherwise use or allow others to use the Comverge 
Software for the benefit of any third party;  

 
3.1.5    provide, disclose, divulge or make available to, or permit use of the Comverge Software by persons other than LICENSEE's employees 
who have signed a confidentiality agreement consistent with the terms and provisions herein, without Comverge's prior written consent;  

 
3.1.6    use any Comverge Software, or allow the transfer, transmission, export, or re-export of any Comverge Software or portion thereof in 
violation of any export control laws or regulations administered by the U.S. Commerce Department, OFAC, or any other government agency. 
All the limitations and restrictions on the Comverge Software in this Agreement also apply to the Documentation.  

 
4    Manner of Payment  
A ll support and maintenance fees due hereunder shall be made according to the NEC 3 Professional Services Contract for the DRAPP between 
the Parties.  
 
5    License Fee/ Payment  
In consideration of the rights granted herein, LICENSEE shall pay Comverge the License Fees specified in the core clauses, Price List and 
Contract Data of the NEC 3 Professional Services Contract for the DRAPP signed between the Parties.  
 
6    Maintenance and Technical Support  
6.1    Upon payment of the Support and Maintenance Fees at the intervals as described in the Scope and Price List of the NEC 3 Professional 
Services Contract for the DRAPP the LICENSEE shall be entitled to receive the Updates, if any, and technical support in accordance with the 
upgrade and technical support details on Schedule A2.  
 
    
6.2    Such maintenance and technical support services shall be provided pursuant to the Scope of the NEC 3 Professional Services Contract for 
the DRAPP, as supplemented by Schedule A2. Comverge shall have no obligation to support (a) altered, damaged or modified Comverge 
Software (except as authorized by Comverge) or any portion of the Comverge Software incorporated into other software, (b) Comverge Software 
that is not the Current Version, (c) problems caused by LICENSEE's negligence, abuse, or misapplication, or use of the Comverge Software 
other than as specified in Comverge's user documentation or other causes beyond the control of Comverge, or (d) Comverge Software installed 
on a system that is not supported by Comverge. Comverge shall have no liability for any updates needed to or other changes in LICENSEE's 
hardware which may be necessary to use the Comverge Software.  
   
 

3.1  LICENSEE agrees that it will not itself, or through any parent, subsidiary, affiliate, agent or other third party: 
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7    Termination  
 
7.1    Upon termination for whatever reason, all licenses granted hereunder shall cease to be effective and LICENSEE shall immediately cease all 
use of any affected Comverge Software, Documentation and Comverge Confidential Information. Within fourteen (14) days of the date of 
termination or discontinuance of this Agreement for any reason whatsoever, LICENSEE shall return the Comverge Software, derivative works 
and all copies thereof, in whole or in part, all related Documentation and all copies thereof, and any other Confidential Information in its 
possession. LICENSEE shall furnish Comverge with a certificate signed by a duly authorized representative of LICENSEE verifying that the 
same has been done.  

 
7.2    Termination is not an exclusive remedy and all other remedies will be available to Comverge whether or not termination occurs.  

 
8    Indemnification for Infringement  
Comverge shall, at its expense, defend or settle any claim, action or allegation brought against LICENSEE that the Comverge Software infringes 
any patent, copyright, trade secret or other proprietary right of any third party and shall pay any final judgment awarded or settlements entered 
into; the LICENSEE must take all reasonable steps to give prompt written notice to Comverge of any such claim, action or allegation of 
infringement, as soon as the LICENSEE becomes aware of it and gives Comverge the authority to proceed as contemplated herein. Failure to 
notify Comverge or notifying Comverge later, but still within a reasonable time, will not prevent the LICENSEE from invoking the indemnity so 
long as Comverge is not prejudiced by the delay. Comverge will have the exclusive right to defend any such claim, action, or allegation and 
make settlements thereof at its own discretion, and LICENSEE may not settle or compromise such claim, action or allegation, except with prior 
written consent of Comverge. LICENSEE shall give such assistance and information as Comverge may reasonably require to settle or oppose 
such claims. Comverge will inform the LICENSEE of any settlement.  
   
8.2    In the event any such infringement, claim, action, or allegation is brought or threatened Comverge may, at its sole option and expense:  
 

8.2.1    Procure for LICENSEE the right to continue use of the Comverge Software or the infringing portion thereof;  
 
8.2.2    Modify, amend or replace the Comverge Software or infringing part thereof with other software having substantially the same or 
better capabilities to the extent it is commercially practicable.  

 
8.3.     The foregoing obligations shall not apply to the extent the infringement arises as a result of (i) modifications to the Comverge Software 
made by any party other than Comverge or Comverge's authorized representative, (ii) a combination of the Comverge Software with third party 
products or services not provided or approved by Comverge, (iii) specifications solely provided by or on behalf of LICENSEE; (iv) the failure 
by LICENSEE to use corrections recommended by Comverge which Comverge identifies to LICENSEE as fixing or preventing infringement; or 
(v) intellectual property provided by or on behalf of LICENSEE to Comverge for use in connection with the Software . This Section 8 states the 
entire liability of Comverge with respect to infringement of any patent, copyright, trade secret or other proprietary right.  
 
9    Warranty and Limitation of Liability  
Comverge warrants to LICENSEE that the Comverge Software, and any replaced or remedied software, will perform in substantial accordance 
with the Documentation and is fit for the purpose described in the Scope and Documentation, even if customized for LICENSEE, for a period of 
*** from it having been made available to the LICENSEE for use. If the Comverge Software does not perform as warranted, Comverge shall 
undertake to correct the non-conforming part of the Comverge Software, or if correction is reasonably not possible, replace such non-conforming 
part of the Comverge Software to the extent it is commercially practicable. The foregoing Warranty shall not apply to the extent that the 
Comverge Software is used or interfaced with other software, data or operating systems which create the issue, if the Software had been 
tampered with or misused, or if the Comverge Software has been modified in a manner not authorized by Comverge.  
 
THE FOREGOING ARE LICENSEE'S SOLE AND EXCLUSIVE REMEDIES FOR BREACH OF THIS WARRANTY, but the LICENSEE is 
not prevented from pursuing a claim for damages, if appropriate.  
 
The warranty set forth above is made to and for the benefit of LICENSEE only and will be enforceable against Comverge only if:  

 
9.1.1    The Comverge Software has been properly installed. This condition only applies if Comverge did             not install the software;  
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9.2    Except as set forth above, Comverge makes no warranties, whether express or implied, or statutory, regarding or relating to the Comverge 
Software or the Documentation, or any materials or services furnished or provided to LICENSEE under this Agreement. Specifically, Comverge 
does not warrant that the Comverge Software will be error free or will perform in an uninterrupted manner. To the maximum extent allowed by 
law, Comverge specifically disclaims all implied warranties of merchantability and fitness for a particular purpose (even if Comverge had been 
informed of such purpose), but save as provided for in this Agreement, with respect to the Comverge Software, Documentation and support and 
with respect to the use of any of the foregoing. Comverge shall not be subject to any indirect or consequential loss as defined in the NEC 3 
Professional Services Contract for the DRAPP.  

 
9.3    Comverge's maximum aggregate liability (whether in contract, tort or any other form of liability) for damages or loss, howsoever arising or 
caused, whether or not arising from Comverge's negligence but except in respect of the indemnity provided as per clause 8 above, shall in no 
event be greater than the the limitation of liability as found in NEC 3 Professional Services Contract for the DRAPP , save that in the event such 
damage or loss is related to support, such recoverable loss or damage for that particular event will not be greater than the *** .  
 
9.4    No employee, agent, representative or affiliate of Comverge has authority to bind Comverge to any oral representations or warranty 
concerning the Comverge Software. Any written representation or warranty not expressly contained in this Agreement is unenforceable.  
 
10    Embedded Reporting/Compliance Routine; Audit Rights/Quarterly Reports  
10.1     The Comverge Software contains or may contain in future versions an automated reporting routine that will automatically identify and 
analyze certain aspects of Comverge Software use and performance, as well as the operator and operating environment, and among other things, 
transmit electronic reports to Comverge. Comverge will provide LICENSEE, on request, with a description of these routines and LICENSEE 
agrees not to disrupt or interfere with them without the prior written agreement of Comverge. Comverge will be entitled to inspect the 
installation and configuration of the Comverge Software from time to time on reasonable notice.  
 
10.2     LICENSEE shall keep and maintain full, accurate and detailed records regarding the License and the number of Subscribers of the 
Comverge Software. Comverge or its representatives shall be entitled to review and audit such books and records and/or LICENSEE's 
compliance with the provisions of this Agreement from time to time during normal business hours upon reasonable notice to LICENSEE, which 
notice shall either be personally delivered by rapid courier service or mailed by certified or registered mail to a party at its address as set forth 
herein.  

 
10.3 Commencing ninety (90) days from the Effective Date, LICENSEE will provide Comverge with calendar quarterly reports setting forth the 
total number of Subscribers. LICENSEE will provide Comverge with all such reports within thirty (30) days of the end of each calendar quarter.  
 
11    Miscellaneous  

11.1      Ownership of Comverge Software, Documentation. LICENSEE acknowledges and agrees that Comverge owns all proprietary 
rights, including patent, copyright, trade secret, trademark and other such proprietary rights, in and to the Comverge Software and any 
corrections, remedial modifications, maintenance upgrades, updates or other modifications, including custom modifications, or derivative 
works thereof, whether made by Comverge, LICENSEE or any third party.  
 
11.2      Force Majeure . Neither Party will incur any liability to the other on account of any loss or damage resulting from any delay or 
failure to perform all or any part of this Agreement if such delay or failure is caused, in whole or in part, by event, occurrences, or causes 
beyond its control and without negligence of the parties. Such events, occurrences or causes will include, without limitation, acts of God, 
strikes, lockouts, riots, acts of war, earthquakes, fire and explosions, but the ability to meet financial obligations is expressly excluded.  
 
11.3      Severability . If any term, condition or provision in this Agreement is found to be invalid, unlawful or unenforceable to any 
extent, the Parties shall endeavor in good faith to agree to such amendments that will preserve, as far as possible, the intentions expressed 
in this Agreement. If the Parties fail to agree on such an amendment, such invalid term,  

 
 

9.1.2  The software has been used at all times in accordance with the Documentation and this Agreement. 

9.1.3  All modifications, alterations or additions to the Comverge Software, if any, have been made by Comverge; and 

9.1.4  LICENSEE has not made or caused to be made modifications, alterations or additions to the Comverge Software that cause it to 
deviate from the Documentation.  
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condition or provision will be severed from the remaining terms, conditions and provisions, which will continue to be valid and 
enforceable to the fullest extent permitted by law.  
 
11.4      Standard Terms of LICENSEE . With the exception of Task Orders pursuant to the NEC 3 Professional Services Contract for the 
DRAPP, no terms, provisions or conditions of any purchase order, acknowledgement or other business form that LICENSEE may use in 
connection with the acquisition or licensing of the Comverge Software will have any effect on the rights, duties or obligations of the 
parties under, or other otherwise modify, this Agreement, regardless of any failure of Comverge to object to such terms, provisions, or 
conditions.  
 
11.5      Public/Announcements/Publicity . LICENSEE and Comverge agree to cooperate regarding public relations activities, including 
public announcements, joint press releases, and other activities to be mutually agreed. Neither Party will perform such activities without 
the prior written consent of the other Party, which consent shall not be unreasonably withheld. Provided, however, that upon execution of 
this Agreement, Comverge shall have the right to issue a press release announcing that the Parties have entered into the Agreement 
without obtaining the prior written consent of LICENSEE.  
 
11.6      Headings . Headings herein are for convenience of reference only and shall in no way affect the interpretation of the Agreement.  
 
IN WITNESS WHEREOF, the authorized representatives of the Parties hereby bind the Parties by signing below:  
 
Comverge SA, (Pty Ltd) (“Comverge”)  
 
By:     /s/ David D. Ellis               
 
Print Name: David D. Ellis       
 
Title: Managing Director, Comverge International       
 
Date: 14 December 2011       
 
 
________________________ (“LICENSEE”)  
 
By:      
 
Print Name:      
 
Title:      
 
Date:      
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SOFTWARE ACCEPTANCE TESTING 
ACKNOWLEDGEMENT  

 
 

Eskom Holdings Limited (Eskom), who has entered into a contract with Comverge South Africa, where those underlying contract documents 
contain a Software License and Support Agreement ("SWLA"), hereby acknowledges the following: ·  

 
(1) Eskom has accepted the Software pursuant to Section 2.5 of the SWLA.  

 
(2) Such Acceptance does not otherwise effect, modify, or change any other provisions of the contract documents and any related 

obligations or responsibilities of either party.  
 

(3) The person below is authorized to bind Eskom.  
 
 
Acceptance  
 
By signing here below, the Employer agrees to the above:  
 
Signature(s) /s/ J. H. Thorby          ___________________________________  
 
Name(s) J. H. Thorby          ___________________________________  
 
Capacity Demand Response Manager          ___________________________________  
 
For the  
Employer Eskom      _______________________________________  

(Insert name and address of organisation)  
The signatory warrants that he/she is  
duly authorised to sign this contract on       
behalf of the Employer             Date  

 
Name &                           
signature of  
witness      /s/ H. Umley                  1 December 2011               
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SCHEDULE A1  

 

 

In the case of a conflict between a provision in this Schedule and a provision in the Agreement, such conflicting provision of the 
Schedule shall prevail over the conflicting provision of the Agreement, but only with regard to the items addressed in this Schedule.  

 

 

 
Location: *** for the DRAPP.  

 
As set out in the Price List of the NEC Professional Services Contract for the DRAPP.  

 
 

 

1.  Description of Comverge Software : IntelliSOURCE Version 2. 
2.  License Fees: As per the Price List of the NEC Professional Services Contract for the DRAPP. 

3.  License Term : For the duration of the contract, as per the Contract Data of the NEC Professional Services Contract for the 
DRAPP.  

4.  Designated Equipment/ Production Site: 

5.  Support and Maintenance: 
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SCHEDULE A2  

In the case of a conflict between a provision in this Schedule and a provision in the Agreement, such conflicting provision of the Schedule shall 
prevail over the conflicting provision of the Agreement, but only with regard to the items addressed in this Schedule  
 
ARTICLE I: DEFNITIONS  
 

 
ARTICLE II: SUPPORT AND MAINTENANCE SERVICES  
 
Section 2.01 - Comverge's Obligation to Provide Support and Maintenance Services : Provided that LICENSEE is not in breach of the NEC 
Professional Services Contract for the DRAPP and subject to the provisions contained herein, Comverge will use reasonable commercial efforts to 
perform Computer Software, discovery, root cause analysis and recommended solutions for reported Errors and upload management of Updates, 
Error Corrections and Workarounds (as defined herein and purchased by LICENSEE) (collectively the “Support and Maintenance Services”). In 
addition, Comverge will provide other services outside of the scope of Section 2.04(a) and Section 2.04(b) of this Schedule A2 , on a per request 
basis, as provided in Section 4.01 of this Schedule A2 .  
 
Section 2.02 - Reporting Errors : LICENSEE may initiate Support and Maintenance Services by placing a telephone call to Comverge Technical 
Support (“ Comverge TS ”) at (888)-565-5525 or by e-mail at techsupport@comverge.com; for Network Down LICENSEE Service Requests 
(defined in Section 2.03(a) below) the preferred method of initiation is by telephone. Normal business hours for Comverge TS are Monday through 
Friday from 12:00 pm RSA to 8:00 pm RSA, including federal holidays if such holidays are not also public holidays in the Republic of South Africa 
(“Hours”). Comverge shall use commercially reasonable efforts to provide support for times outside of those provided herein.  
 
Section 2.03 - Prioritization : Comverge will classify and prioritize Support and Maintenance Service calls as either LICENSEE Service Requests (“
CSR ”) or Technical Inquiries. CSR priority levels and Technical Inquiries are defined below:  

 
a.      “ Network Down CSR” refers to an Error of ceased or significantly limited functionality and related processing or data generation 
capabilities, as well as other Comverge Software related issues that severely affect the ability of Comverge Software to function as intended.  
 
b.      “ Top Priority CSR ” refers to an Error moderately affecting functionality and related processing or data generation capabilities, as well 
as other Comverge Software related issues that moderately affect the ability of Comverge Software to function as intended.  
 

 
 

1.  “Enhancement”: The term “Enhancement” shall mean changes to the Comverge Software, either  as agreed upon between 
Comverge and LICENSEE and contemplated under the Ag reement, or as agreed upon in a separate proposal s ubsequent to 
delivery and installation of the Comverge Software.   

2.  “Error”: The term “Error” shall mean the failure of the Comverge Software to operate in material conformance with its functional , 
performance, operational and other specifications a s set forth in its published Documentation.  

3.  “Error Correction”: The term “Error Correction” shall mean either a modification or addition that, when made or added to the 
Comverge Software, brings the operation of the Comv erge Software into substantial material conformity with its Module 
Documentation, or a procedure or routine that when observed in the regular operation of the Comverge S oftware avoids the 
practical adverse effect of such nonconformity. Upd ates may constitute Error Corrections.  

4.  “Workaround”: The term “Workaround” means a set of procedures that users may follow to circumvent or mitigate the impact of an 
Error, notwithstanding that the Error still exists.   
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c.      “ Medium Priority CSR ” refers to an Error affecting Comverge Software functionality that does not affect the ability of Comverge 
Software to function substantially as intended.  
    
d.      “ Technical Inquiry ” refers to a request for a general understanding of particular Comverge Software functionality. Technical Inquiries 
shall receive the lowest priority.  

 
Section 2.04 - Support and Maintenance Service Requests : Comverge shall provide telephonic Support and Maintenance Services for 
LICENSEE, as set out in the Scope and will receive payment as per the Contract Data.  
 
The Support and Maintenance Services are as follows:  
 

(i)      Comverge TS receives LICENSEE call. Comverge TS will respond within 4 hours of the call being logged, in the following 
manner:  
 

 
(ii)      Remote access resolution process. If possible, Comverge will diagnose the reported Error remotely and attempt to determine 
the issue causing the Error. If the issue can be resolved remotely, Comverge will update LICENSEE with details of the proposed 
resolution; resolve the issue causing the Error as allowed by LICENSEE and request that the CSR be closed. LICENSEE will confirm to 
Comverge that the issue causing the Error has been resolved and the CSR will be closed. After diagnosis, if it is determined that the 
issue causing the Error is not associated with the Comverge Software, and thus outside of the scope of Support and Maintenance 
Services, or to the extent the agreed upon hours for Support and Maintenance Services have already been exceeded, then Comverge 
will charge LICENSEE, and LICENSEE agrees to pay, for the services that were performed, in accordance with Section 4.01 hereof.  

 
(i) Commitment to Resolution and Closure. Comverge TS will continue diagnosing reported Errors in accordance with 
Section 2.04 (a) (ii) and 2.04 (a)(iii), with management escalation in accordance with Section 2.05 below, until the Error is resolved.  

 
(v)      Escalation process. Comverge will escalate resolution of any Error in accordance with Section 2.05 below. The purpose of the 
escalation process is to progressively inform and involve a higher level of Comverge management in an effort to ensure that all 
reasonable actions are being taken to resolve the Error. Comverge TS will notify LICENSEE at each escalation point.  
 
(vi)      Status reports. Comverge will provide LICENSEE with status reports describing the actions being taken and the progress being 
made towards Error resolution. The status reports will be provided at each escalation point and, once the highest level of escalation has 
been reached, on a daily basis for a Network Down CSR, a bi-weekly basis for a Top Priority CSR and a weekly basis for a Medium 
Priority CSR,.  

 

(i)      Comverge TS receives LICENSEE call. Comverge TS will respond in the following manner:  
• Confirm all details of the call with LICENSEE;  
• Log the call and issue a unique report reference ID; and  
• Provide telephone consultative assistance.  

 
 
 
 
 

 

a.  Network DOWN, TOP OR MEDIUM CSR. 

•  Confirm all details of the call with LICENSEE; 

•  Log the call and issue a unique reference ID; 

•  Discuss the problem with LICENSEE; 

•  Determine the priority of the Error according to the definitions above; and 

•  Present the actions to be taken. 

b.  Technical INQUIRIES. 
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(ii)      Technical Inquiry Process. Technical assistance and/or escalation will continue until the Technical Inquiry has been resolved. If 
the Technical Inquiry leads to an Error discovery, the Error will be logged and the CSR procedures described in Section 2.04(a) will be 
followed. If, in Comverge's discretion it is deemed necessary, details of the Technical Inquiry and the Comverge TS findings will be 
forwarded to the Comverge Professional Service Group who will contact LICENSEE with a further plan of action.  

 
(iii)      Escalation. Comverge TS will escalate Technical Inquiries as considered necessary, and in accordance with Section 2.05 below, 
within applicable departments of Comverge, until the Inquiry is resolved.  
 
(iv)      Status reports. Comverge will provide LICENSEE with status reports describing the actions being taken and the progress being 
made towards resolution of the Technical Inquiry . The status reports will be provided in intervals mutually agreed upon with 
LICENSEE.  

 
Section 2.05 - Escalation : An unresolved CSR or if necessary, Technical Inquiry , will be escalated within Comverge according to Schedule B . 
Escalation times can be advanced at the request of LICENSEE or at the discretion of Comverge TS, or can be deferred by written 
acknowledgement of LICENSEE. Escalation stops when an agreed upon course of action for resolution has been reached with LICENSEE. In the 
event that the agreed upon course of action for resolution does not resolve the CSR or Technical Inquiry , the escalation resumes from the point 
where placed on hold.  
 
Section 2.06 - Conditions to Support and Maintenance Services : Comverge shall be obligated to provide Support and Maintenance Services, 
conditioned upon: (a) the receipt of a phone call or e-mail by Comverge TS from LICENSEE stating with reasonable accuracy the CSR issue or 
Technical Inquiry , (b) LICENSEE's satisfaction of all of its duties and obligations under the of the NEC Professional Services Contract for the 
DRAPP (c) the existence of an unaltered version of Comverge Software, with the exception of alterations performed by Comverge, or a Comverge 
agent authorized in writing by Comverge to perform such Comverge Software alterations, and (d) the existence of Comverge Software that has 
not been damaged by LICENSEE abuse or misuse, or database schema changes including but not limited to table, field and index changes or by 
any other actions whatsoever, including acts of God, not attributable to Comverge.  
 
ARTICLE III: LICENSEE OBLIGATIONS  
 
Section 3.01 - LICENSEE Acknowledgement : The LICENSEE acknowledges the obligation to perform the following troubleshooting steps 
specified below prior to initiating Support and Maintenance Services with Comverge. In the event that Comverge determines that the 
troubleshooting steps in Section 3.02 below were not performed prior to initiating Support and Maintenance Services, and the resulting issue could 
have been resolved by following the troubleshooting steps outlined in Section 3.02 below, the resulting issue in question does not pertain to the 
Comverge Software or the resulting issue does pertain to the Comverge Software but the agreed upon hours for Support and Maintenance 
Services have been exceeded, then Comverge will charge LICENSEE, and LICENSEE agrees to pay, for the services in accordance with Section 
4.01 hereof or in the latter case in accordance with Section 2.04 hereof.  
   
Section 3.02 - Troubleshooting : Prior to contacting Comverge TS, LICENSEE will use commercially reasonable efforts to resolve an issue with 
the Comverge Software by: (a) screening for false alarms, (b) performing diagnostics through a series of troubleshooting techniques, which shall 
include a configuration, a hardware and network review, and (c) categorizing the urgency of the issue.  
 
Section 3.03 - Reporting: LICENSEE shall keep an accurate event log of the activity of the Comverge Software, noting prior failures and 
resolutions. Upon request, LICENSEE shall provide this information to Comverge TS.  
 
Section 3.04 - Access : Intentionally Left Blank.  
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Section 3.05 - Trained Technicians : LICENSEE shall, at all times, employ a minimum of one (1) technician trained in the use and operation of the 
Comverge Software.  
 
Section 3.06 - Network and Hardware : LICENSEE acknowledges that network and hardware maintenance, as well as any applicable warranties, 
fall outside of the scope of the Support and Maintenance Services provided by Comverge, and are the responsibility of LICENSEE except as may 
otherwise be expressly provided in the NEC 3 Professional Services Contract for the DRAPP. Comverge will provide LICENSEE a technician for 
assistance with network or hardware issues for a fee to be determined at time of request, as presented in Section 4.01 hereof.  
 
 
ARTICLE IV: OTHER SERVICES  
 
Section 4.01 - Other Services : Comverge shall provide the development work, as provided in the Scope and Price List of the NEC Professional 
Services Contract for the DRAPP. To the extent services are required outside of the Scope of the NEC Professional Services Contract for the 
DRAPP and this Agreement, the Parties shall mutually agree to those services and pricing.  
 
Additionally, Comverge will provide an on-site technician for assistance with network and connectivity issues and/or testing, for a fee to be 
determined upon request, or as per the NEC.  
 
 
ARTICLE V: WARRANTY AND DISCLAIMER  
 
COMVERGE AGREES TO USE REASONABLE EFFORTS AND SKILL TO PROVIDE THE SUPPORT AND MAINTENANCE SERVICES 
DESCRIBED IN THIS SCHEDULE A2 . A REQUEST BY LICENSEE FOR ANY SERVICE THAT IS BEYOND THE SCOPE,IS NOT BINDING ON 
COMVERGE UNLESS COMVERGE AGREES IN WRITING TO PROVIDE SUCH SERVICE, OR IF OTHERWISE DETERMINED IN TERMS OF 
THE NEC PROFESSIONAL SERVICES CONTRACT FOR THE DRAPP. THIS SCHEDULE A2 CONSTITUTES A SERVICE AGREEMENT AND 
NOT A PRODUCT WARRANTY. EXCEPT FOR THE EXPRESS LIMITED WARRANTY PRESENTED IN SECTION 9 OF THIS SOFTWARE 
LICENCE AND SUPPORT AGREEMENT PART OF THE NEC PROFESSIONAL SERVICES CONTRACT FOR THE DRAPP, COMVERGE 
MAKES NO WARRANTIES, EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, REGARDING THE SUPPORT AND MAINTENANCE 
SERVICES, ANY OTHER SERVICES, ANY ERROR CORRECTION, WORKAROUND, NEW RELEASE, TRAINING, INSTALLATION OR 
UPDATE FOR THE COMVERGE SOFTWARE . COMVERGE SPECIFICALLY DISCLAIMS ANY AND ALL IMPLIED WARRANTIES, INCLUDING 
WITHOUT LIMITATION, WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE, MERCHANTABILITY, AND NONINFRINGEMENT 
SAVE AS PROVIDED FOR HEREIN.  
 
ARTICLE VI: LIMITATION OF LIABILITY  
 
The liability of Comverge for any damages resulting from any course of action taken while performing any Support and Maintenance or Other 
Services hereunder, shall be limited to ***.  
 
ARTICLE VII: SOFTWARE MAINTENANCE/ INSTALLATION/ TRAINING  
 
Section 7.01 - New Releases and Updates : Comverge may, in its sole discretion, develop any Updates or New Releases to Comverge Software; 
however, Comverge has no obligation to develop or sell Upgrades or New Releases.  
 
Section 7.02 - Installation : Comverge shall install the Comverge Software and train designated LICENSEE employees for the initial installation 
and shall be compensated as provided in the Price List. Comverge shall not be responsible for providing or installing any Upgrades or New 
Releases.  
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ARTICLE VIII: PAYMENT  
 
Section 8.01 - Training and Installation : The Training and Installation feeds are included in the Price List.  
 
Section8.02 - Payment for Support and Maintenance Services and Continuation of Services : LICENSEE shall pay Comverge the Support and 
Maintenance Fee as per the Price List and in accordance with the Contract Data of the NEC Professional Services Contract for the DRAPP.  
 
Section 8.03 - Costs : LICENSEE shall pay all direct costs incurred by Comverge in providing any Support and Maintenance Services, Other 
Services, training or installation in accordance with the Price List and shall be paid as agreed in the Contract Data of the NEC Professional 
Services Contract for the DRAPP.  
 
Section 8.04 - Terms of General Applicability : Neither the continuation of Support and Maintenance Services nor the provision of any Other 
Services, training, installation or software maintenance of any kind shall be deemed to be an extension of the Warranty Period provided in the 
Agreement. Should LICENSEE fail to make any timely payments under this Agreement, Comverge may exercise its remedies in terms of the 
contract.  
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SCHEDULE B  
ESCALATION  

 
 

 
 

 
 

   Priority     

Activity  
Network 

Down  Top  Medium  
Technical 
Inquiries  Contact  

Call acknowledgement & 
prioritization of call  ***  ***  ***  ***  ***  

Action Plan presented  
to LICENSEE  ***  ***  ***  ***  ***  

Technical Management  
Level Escalation  ***  ***  ***  ***  ***  

Director Level  
Escalation  ***  ***  ***  ***  ***  

** Normal business hours for Comverge TS are daily Monday through Friday from 12:00 am RSA to 8:00 pm RSA, 
including federal holidays if such holidays are not also public holidays in the Republic of South Africa (“Hours”)  
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Price List  
 

Key Assumptions on which pricing is based  

Pricing is based on the following assumptions. The price may change if modifications are made hereto.  

In addition to the assumptions there are a number of items that may affect pricing and Scope but are not yet fully 

mandated. These items include:  

 
 
 

 

▪  Definitions of the *** of the *** 

▪  Role of the *** in ***and *** 

▪  The Employer will specify *** and *** with contributions from the *** and *** will implement for their customers. 

▪  *** 

▪  Settlement Process will occur as outlined in this Scope 

▪  *** of the *** from *** by the *** as reflected in this Scope 

▪  Future inclusion of *** 

▪  Movement of primary *** 
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Appendix B - 'Full' Pricing Matrix  

 

 
 
 
 
 
 
 
 

            ***  

            ***  ***  ***  ***  
                      

   ***:                    

   a) ***:                    

      - ***        ***  ***  ***  ***  

      - ***        ***  ***  ***  ***  

      - ***        ***  ***  ***  ***  

      - ***        ***  ***  ***  ***  

      -  ***                    

   ***  ***     ***  ***  ***  ***  

   ***  ***     ***  ***  ***  ***  

                        

   b) ***                    

      - ***        ***  ***  ***  ***  

      - ***        ***  ***  ***  ***  

                        

   c) ***                    

      - ***        ***  ***  ***  ***  

      - ***        ***  ***  ***  ***  

      - ***  ***     ***  ***  ***  ***  

      -  ***                    

   ***  ***L     ***  ***  ***  ***  

   ***        ***  ***  ***  ***  

   ***  ***     ***  ***  ***  ***  

   ***  ***     ***  ***  ***  ***  

   ***        ***  ***  ***  ***  

   ***        ***  ***  ***  ***  

   ***        ***  ***  ***  ***  

   ***  ***     ***  ***  ***  ***  

   ***  ***     ***  ***  ***  ***  

        

         ***  

         ***  ***  ***  ***  
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***                    

a) ***                    

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

   - ***                    

***  ***     ***  ***  ***  ***  

***  ***     ***  ***  ***  ***  

                     

b) ***                    

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

   - ***        ***  ***  ***  ***  

   - ***        ***  ***  ***  ***  

   - ***        ***  ***  ***  ***  

                     

c) ***                    

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

***        ***  ***  ***  ***  

   - ***                    

***  ***     ***  ***  ***  ***  

***  ***     ***  ***  ***  ***  

         ***  

         ***  ***  ***  ***  
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Learnings  

The Learnings portion of the Employer / Consultant project is a *** that would likely be *** by ***. Its purpose is to obtain *** 

throughout the duration of the Contract, rather than achieve *** under the Learnings portion of the project.  

 

To execute this obligation, the *** will provide up to *** in the most cost-effective manner while maintaining a ***, the *** and *** as a 

***. The Consultant does not guarantee that it will *** any *** for this *** and procurement of all ***.  

 

Pricing is based on the recommendation provided below where the MWs are recruited under the *** and dispatched by the ***.  

 

The Parties agree that the Learnings portion will be achieved through a *** where the *** through its *** with ***. When Load 

Providers are being recruited for the Learnings program, all customer contact will be provided by *** so that the customer is 

interacting with ***.  

 
 

 
 

B.  The Employer Learnings Basis of Estimate 
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Appendix B - 'Full' Pricing Matrix  
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Annexure C  

 
Supplier Development and Localisation (SD&L) Commitments  
 
The Consultant will be required to submit an implementation plan indicating timelines and milestones 21 days after contract award. The 
Consultant shall submit quarterly SD&L Progress Reports to the Employer's Agent . The quarters are calendar quarters being January to March, 
April to June, July to August and September to December.  
 
SD&L Progress Reports shall be submitted within 7 days of the end of the quarter to which the report relates.  
 
The following are commitments with regard to SD&L  
 
Skills Development Proposal  

 
Job Creation Proposal  

Organising Framework for Occupations  
Occupational Group  

Proposed Number of Persons to be Trained 
in Gauteng  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

Total Number of Persons to be Trained  ***  



 
 

 

Organising Framework for Occupations  
 Occupational Group  

Proposed Number of Jobs to be created in 
Gauteng  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

***  ***  

Total Number of Jobs to be Created  ***  
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Localisation Spend  

Criteria  
Proposed Localisation Targets  
 
Local content to South Africa  
***     

 
Local content local to site - GAUTENG  
***     

 
Procurement from Large Black Suppliers (Powertech, Ozone, ACCvantage)  
***     

    

  



 
 
STANDARD EXECUTIVE                   
EMPLOYMENT AGREEMENT                   

 

EXHIBIT 10.50 

COMVERGE, INC.  

EXECUTIVE EMPLOYMENT AGREEMENT  

THIS EXECUTIVE EMPLOYMENT AGREEMENT (this “Agreement”) is entered into as of this 28 th day of 
October, 2011, by and between Greg Allarding, an individual (“Executive”), and Comverge, Inc., a Delaware 
corporation (the “Company”). The Executive and Company are collectively referred to as “Parties” and individually as 
“Party”.  

WHEREAS, the Company has employed and wishes to continue to employ Executive to provide personal 
services to the Company and wishes to provide Executive with certain compensation and benefits in return for such 
services;  

WHEREAS, the Executive and Company desire to mutually terminate the past employment arrangement and 
now wish to enter the current Agreement; and  

WHEREAS, Executive wishes to be employed by the Company, and to provide personal services to the 
Company in return for certain compensation and benefits.  

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein, the Executive 
and the Company hereby agree as follows:  

1. Employment Agreement. Upon the date of execution of this Agreement (the “Employment Date”), the 
Executive's continued employment with the Company shall be pursuant to the terms stated herein.  

2. Position and Duties . Executive shall serve in the position of Senior Vice President, Operations, with 
such powers, duties, and/or responsibilities as are assigned to Executive by the Company's Chief Executive Officer 
and/or Chief Operating Officer or his delegate. Executive will devote his best efforts, time, and attention exclusively to 
the business of the Company, and shall faithfully and efficiently discharge all duties and responsibilities assigned to him 
hereunder. Executive shall comply with all Company policies, procedures and practices as may now exist or which from 
time to time may be implemented.  

3. Location . Executive's primary office location shall be in Norcross, Georgia. Executive acknowledges 
that the Company's business extends across the entire United States and elsewhere and that, from time to time, however, 
Executive's duties may require him to travel and to work at other locations, including but not limited to other Company 
office locations.  

4. Term . The term of Executive's employment hereunder shall commence as of the Employment Date and 
shall continue through December 31, 2014, unless earlier terminated pursuant to the provisions of this Agreement. 
Unless, within ninety (90) days prior to any then-scheduled expiration of the Term, either party notifies the other in 
writing of its desire not to renew this Agreement, the Term shall automatically be extended for an additional period of 
one (1) year from the applicable succeeding anniversary of the Employment Date.  
 

1. Compensation . Executive shall be paid a salary, and shall be eligible to receive incentive 
compensation and relocation assistance, as described in Exhibit A attached hereto. All compensation payable  
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pursuant to any plan or program described in Exhibit A shall be governed by and subject to the applicable plan or 
program documents, which may from time to time be amended, modified or terminated on such terms and in such 
manner as is permitted in respect of the applicable plan or program.  

2. Company Benefits . Subject to the satisfaction of the general rules for eligibility and participation 
under the Company's standard employee benefit plans and practices, Executive shall be allowed to participate in the 
Company's standard employee benefit plans and practices which may be in effect from time to time during the term of 
Executive's employment and are provided by the Company to its employees generally. Such participation shall be 
governed by the applicable plan documents, and the Company reserves the right, in its discretion, to amend, modify, or 
discontinue any benefit plan or practice.  

3. Section 280G Limitation . In the event that any payments to which Executive becomes entitled in 
accordance with the provisions hereof, or in connection with any plans or programs referred to in Exhibit A or Section 
2.2 hereof, would otherwise be deemed to constitute “parachute payments” (each one, a “Parachute Payment”) within 
the meaning of Section 280G of the Internal Revenue Code of 1986, as amended and the regulations and administrative 
guidance thereunder (the “Code”), then such payments will be subject to reduction to the extent necessary to assure that 
Executive receives only the greater benefit of receiving (a) the amount of those payments which would constitute such a 
Parachute Payment or (b) the amount which yields Executive the greatest after-tax amount of benefits after taking into 
account any excise tax imposed on the payments provided to Executive pursuant to this Agreement (or on any other 
benefits to which Executive may be entitled in connection with the Change in Control or the subsequent termination of 
service) under Section 4999 of the Code.  
 

1. Ownership and Assignment of Intellectual Property . All processes, products, methods, 
improvements, discoveries, inventions, ideas, creations, trade secrets, know-how, machines, programs, designs, routines, 
subroutines, techniques, ideas for formulae, writings, books and other works of authorship, business concepts, plans, 
projections and other similar items, as well as all business opportunities discovered, conceived, designed, devised, 
developed, perfected or made by Executive, whether alone or in conjunction with others and within the course of 
Executive's job responsibilities to the Company, and related in any manner to the actual or anticipated business of the 
Company or to actual or anticipated areas of research and development of the Company (all of the foregoing 
collectively, the “Intellectual Property”), shall be promptly disclosed to and are the property of the Company, and 
Executive hereby assigns, transfers and conveys all of the Intellectual Property and all of Executive's rights therein to the 
Company. The term “Intellectual Property” shall be given the broadest interpretation possible and shall include any 
Intellectual Property conceived, designed, devised, developed, perfected or made by Executive during off-duty hours and 
away from the Company's premises, as well as those conceived, designed, devised, developed, perfected or made in the 
regular course of Executive's performance under this Agreement.  

2. Post-Employment Assignment of Intellectual Property. In consideration of the benefits provided 
pursuant to this Agreement, particularly those benefits conferred by Section 6.5 and any stock option or similar rights 
pursuant to any Company plans in which Executive was a participant, all Intellectual Property discovered, conceived 
designed, devised, developed, perfected or made by Executive following the termination of this Agreement shall be 
Intellectual Property covered by the scope of Section 3.1 if it was conceived, in whole or in part, while this Agreement 
remains in effect. All Intellectual Property conceived, designed, devised, developed, perfected or made by Executive 
within twelve (12) months after termination of this Agreement shall be disclosed to the Company, and shall be presumed 
to have been conceived, designed, devised, developed, perfected or made by Executive during the Term, and Executive 
shall have the burden of proving otherwise by clear and convincing evidence in order to successfully rebut such 
presumption.  

3. Written Assignments . Executive shall execute and deliver, both during the Term and thereafter in 
connection with a severance agreement required under Section 7.5(g) to and in favor of the Company such assignments 
(including patent, trademark and copyright assignments), documents, instruments and  
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applications (including patent, trademark or copyright applications) as the Company may deem appropriate or necessary 
to claim, secure, acquire, perfect, defend, enforce and/or assign any and all rights and privileges in and to or arising from 
the Intellectual Property. Executive shall also, both during the Term and thereafter, cooperate with the Company, and to 
render such assistance as the Company may reasonably require, in connection with any process (whether administrative, 
judicial or otherwise) associated with the Company's efforts to claim, secure, protect, perfect, defend, assign and/or 
enforce such rights and privileges in favor of the Company and its successors, licensees and assigns. Executive shall 
also, both during the Term and thereafter, promptly disclose to the Company fully and in writing any Intellectual 
Property that Executive may conceive, make, or develop, in whole or in part, by himself or jointly with others, (a) 
whether or not it is conceived, made, developed or worked on by Executive during his Term with the Company; (b) 
whether or not the Intellectual Property was created at the suggestion of the Company; (c) whether or not the Intellectual 
Property was reduced to drawings, written description, documentation, models or other tangible form; and (d) whether or 
not the Intellectual Property is related to the business of the Company.  

4. Work Made for Hire. Executive acknowledges and agrees that any work of authorship comprising 
Intellectual Property shall be deemed to be a “Work Made for Hire,” to the extent permitted by the United States 
Copyright Act (17 U.S.C. § 101 (2000)). To the extent that any such work of authorship may not be deemed to be a 
Work Made for Hire, Executive hereby irrevocably assigns all ownership rights in and to such work to the Company. If 
any such work of authorship cannot be assigned, Executive hereby grants to the Company an exclusive, assignable, 
irrevocable, perpetual, worldwide, sub-licensable (through one or multiple tiers), royalty-free, unlimited license to use, 
copy, reproduce, distribute, modify, adapt, alter, translate, improve, create derivative works of, practice, publicly 
perform, publicly display and digitally perform and display such work in any media now known or hereafter known. 
Outside the scope of his employment, Executive agrees not to (a) practice, display, copy, reproduce, distribute, transfer, 
modify, adapt, alter, translate, improve, or create derivative works from, or otherwise use, any such work of authorship 
or (b) incorporate any such work of authorship into any product or invention unrelated to the Company's business. To 
the extent moral rights (as defined by applicable law) may not be assignable under applicable law and to the extent the 
following is allowed by the laws in the various countries where moral rights exist, Executive hereby irrevocably waives 
such moral rights and consents to any action of the Company that would violate such moral rights in the absence of such 
consent.  

5. No License Granted. Executive acknowledges and agrees that nothing in this Agreement shall be 
deemed to grant, by implication, estoppel, certain rules of construction, or otherwise, (a) a license from the Company to 
Executive to make, develop, use, license, disclose, or transfer in any way any Intellectual Property or (b) a license from 
the Company to Executive regarding any of the Company's existing or future ownership rights.  
 

1. Confidentiality Obligation . Executive acknowledges and agrees that he has and will have access to 
Proprietary, Trade Secret and Confidential Information (as those terms are defined below in Section 4.2) as a result of 
his employment with the Company, and that such information constitutes valuable, special and unique property of the 
Company. Without limiting the generality of the foregoing, Executive expressly acknowledges that, in the course of 
performing his services pursuant to this Agreement, he will obtain or learn Confidential and Proprietary Information 
regarding the Company including, without limitation information regarding the Company's operations, financial results, 
pricing, customers, suppliers and other matters. Accordingly, at all times while employed by the Company, and 
continuing for a period of three (3) years with respect to Proprietary and Confidential Information, and for whatever time 
Trade Secret Information remains a Trade Secret under applicable law, following the termination of his employment 
with the Company for whatever reason, Executive shall neither use nor disclose, nor permit any person or entity within 
his reasonable control to use or disclose, any Proprietary, Trade Secret, and Confidential Information, and shall maintain 
and protect the secrecy of the Proprietary, Trade Secret, and Confidential Information,  
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except to the extent required in the ordinary course of Executive's employment with the Company, and then only subject 
to the direction and control of the Company. Additionally, Executive shall cause all persons and entities within his 
reasonable control to use their respective best effort(s), to maintain and protect the secrecy of the Proprietary, Trade 
Secret and Confidential Information. Executive further acknowledges that in the performance of his job duties to this 
Agreement, he will have access to and be informed of the Proprietary and Confidential Information (as described in 
Section 4.2) belonging to customers of Company, and that he shall return to the Company any such information within 
his actual or indirect possession and comply with any restrictions concerning such information within his possession and 
comply with any restrictions concerning such information that have been imposed upon Company by its customers with 
respect to the use, disclosure, or return information.  

2. Definition of Proprietary, Trade Secret and Confidential Information . As used in this Agreement the 
term “Proprietary, Trade Secret and Confidential Information” means any non-public knowledge, information or 
property relating to, or used or possessed by, the Company (or its customers, as the case may be), and includes, without 
limitation, the following: trade secrets, patents, copyrights, software (including, without limitation, all programs, 
specifications, applications, routines, subroutines, techniques, code and ideas for formulae); ideas, information, concepts, 
data, drawings, designs and documents; names of clients, customers, but not limited to employees, agents, contractors 
and suppliers; business plans, marketing plans and marketing information; financial, pricing, and cost information and 
other business records; and all copies of any of the foregoing. Trade Secrets shall be such information defined by 
applicable law as a Trade Secret.  

3. Return of Confidential Information . Executive agrees that he shall immediately, upon the request of 
the Company, return to the Company all Proprietary, Trade Secret, and Confidential Information and any other tangible 
material containing, prepared on the basis of, or reflecting any Proprietary, Trade Secret, and Confidential Information 
(whether prepared by the Company, Executive or otherwise) and shall not retain any copies, extracts or other 
reproductions, in whole or in part, of such Proprietary, Trade Secret, and Confidential Information.  

4. Return of Company Property . All products, records, designs, patents, trademarks, copyrights, plans, 
manuals, memoranda, lists and other documents or other property of the Company or any of its affiliates in the 
possession or control of Executive and all records compiled by the Executive which pertain to the business of the 
Company or its affiliates, shall be and remain the property of the Company and shall be subject at all times to its 
discretion and control. Likewise, all correspondence with customers or affiliates of the Company, all reports, records, 
charts, and advertising materials and any data pertaining to the Company, its affiliates or the business of the Company or 
its affiliates that are held by or on behalf of Executive shall be delivered promptly to the Company without request on 
the date Executive's employment with the Company terminates or at any other time promptly upon request by the 
Company.  

5. Nature of Obligation . The obligations of Executive set forth in this Section 4 are in addition to, and 
not in lieu of, any of Executive's duties or the Company's rights and remedies, at law or in equity, with respect to the 
Company's Proprietary, Trade Secret, and Confidential Information and property. The Company may pursue all such 
rights and remedies, as well as remedies for the breach of the provisions set forth herein. Also, the Proprietary, Trade 
Secret, and Confidential Information and other property referenced in this Section 4 constitute valuable property of the 
Company or its customers, the ownership of which is not dependent upon the performance by the Company of any of its 
obligations under this Agreement or the performance of any legal, statutory or other duty, if any, to Executive. 
Accordingly, Executive shall perform its obligations under this Section 4 regardless of any alleged or actual breach or 
failure to perform by the Company.  

4.6      Post Termination Activities . Executive acknowledges and agrees that, during the course of his 
employment with the Company, he had access to the Company's Proprietary, Trade Secret and Confidential Information, 
and that disclosure to or use of such information by a competitor of the Company would cause the Company irreparable 
harm. Executive agrees and acknowledges that should he engage in the restricted  
 

 



 
 
activities as set forth in Section 5 hereof, he will inevitably disclose the Company's Proprietary, Trade Secret and 
Confidential Information.  

 

In consideration of the compensation paid or payable to Executive by the Company pursuant to this Agreement 
(including, but not limited to, Section 2 hereof), Executive hereby agrees as follows:  

5.1    Executive acknowledges that the Company's business is international in scope, that its customers may not 
be restricted to any country, and that in the performance of his duties as set forth in this Agreement, Executive shall 
perform services on behalf of the Company in all countries in which the Company does business. During the term of this 
Agreement, Executive will devote all of his working time and energies to the Company, and will not, without the 
Company's express written permission, own, work for or provide services to any other entity, whether as an owner, 
partner, agent, representative, consultant, officer, director, independent contractor or employee. Notwithstanding the 
foregoing, Executive is permitted to own up to 1% of any class of securities of any corporation in competition with the 
Company that is actively traded on a national securities exchange or through NASDAQ.  

5.2      As and for the consideration granted herein, Executive hereby covenants that he will not, within the 
Territory and during the Noncompetition Period, without the prior written consent of the Company, engage in any 
Restricted Activities for or on behalf of any corporation, partnership, venture or other business entity which is engaged 
in Competitive Services . The term “ Noncompetition Period ” means the period beginning on the date of this Agreement 
and ending two (2) years after the date Executive's employment with the Company ends or is terminated for any reason. 
The term “ Restricted Activities ” means having ownership of or being employed by as an employee, agent, or 
representative, or as an independent contractor or otherwise, and providing services similar to the services Executive 
provides to the Company. The term “ Competitive Services ” means (a) the business of providing energy management 
related services, including, without limitation, load control or demand management products and services, energy 
capacity, energy efficiency, advanced metering solutions, or (b) other activities, products or services of the type 
conducted, authorized, offered, or provided by the Company as of the date Executive's employment with the Company is 
terminated. The term “ Territory ” means anywhere in the United States where, under Executive's leadership, the 
Company is providing services or conducting business. Executive acknowledges that the United States is included 
within the geographic scope of the Company's business and is the Territory for or in which Executive performs services 
for the Company.  
 
SECTION 6. NONSOLICITATION AGREEMENT  

6.1      During the term of this Agreement and for a period of two (2) years after Executive's employment is 
terminated for any reason, Executive will not, directly or indirectly, individually or on behalf of any other person, firm, 
partnership, corporation, or business entity of any type, solicit, induce or attempt to solicit or induce any current 
employee or consultant of the Company, to terminate his or her employment relationship or other engagement with the 
Company.  

6.2      During the term of this Agreement and for a period of two (2) years after Executive's employment is 
terminated for any reason, Executive will not, directly or indirectly, individually or on behalf of any other person, firm, 
partnership, corporation, or business entity of any type, solicit, divert, or take away, or attempt to solicit, divert, or take 
away, in whole or in part, any Protected Customer of the Company with whom Executive had Material Contact for the 
purpose of engaging in, providing or selling Competitive Services. For purposes of this Agreement, “ Protected 
Customer ” shall mean any person, partnership or corporation or business entity of any type to whom the Company has 
sold its products or services or actively solicited to sell its products or services. “Material Contact” means contact 
between Executive and a customer or potential customer of the Company (i) with whom or which Executive had 
dealings on behalf of the Company; (ii) whose dealings with the Company are or were coordinated or supervised by 
Executive; (iii)  
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about whom Executive obtained Proprietary, Trade Secret and Confidential Information in the ordinary course of 
business as a result of Executive's employment or other engagement with the Company; or (iv) who receives products or 
services of the Company, the sale or provision of which results or resulted in compensation, commissions, or earnings, 
for Executive within the two (2) years prior to the termination of Executive's employment with the Company.  

6.3      Enforcement . The existence of any claim or cause of action of Executive against the Company, whether 
predicated on this Agreement or otherwise, shall not preclude the Company's enforcement of these covenants.  
 

6.4      Reasonable Covenants . Executive acknowledges and agrees that the covenants set forth in this Section 6 
are necessary and reasonable to protect the Company and the conduct of its business and are a fair and reasonable 
restraint on Executive in light of the activities and business of the Company on the date of execution of this Agreement 
and the future plans of the Company; and that such covenants are also to be construed and enforced in light of the 
activities and business of the Company (including business activities in the planning stage) on the date of termination of 
Executive's employment with the Company. Executive acknowledges that he will not suffer any undue hardship as a 
result of the covenants set forth in Sections 4, 5 and 6 and that he will be able to pursue his occupation notwithstanding 
his obligations under Sections 4, 5 and 6.  

6.5      Survival . The provisions of this Section 6 shall survive any termination of this Agreement and are subject 
to paragraph 8 of this Agreement.  

SECTION 7. TERMINATION OF EMPLOYMENT.  
7.1      Certain Definitions. As used herein, the following terms shall have the following definitions:  

(a) Affiliate . “Affiliate” shall mean an affiliate of the Company, as defined in Rule 12b-2 
promulgated under Section 12 of the Securities Exchange Act of 1934, as amended from time to time.  

(b) Cause . A termination by the Company with “Cause” shall include (without limitation) (i) non-
performance in the roles and duties, as assigned; (ii) Executive's breach of any material provision of this 
Agreement; (iii) Executive's material breach of any written Company policy contained in the Company's manual 
of policies and procedures; or material non-compliance with any lawful direction given by the Company's Chief 
Executive Officer or his/her delegate; (iv) Executive's failure to perform his job duties in accordance with the 
Company's expectations as determined by the Company's Chief Executive Officer and/or Chief Operating Officer 
in their sole discretion; (v) Executive's Disability (subject to Company's legal obligations); (vi) Executive's fraud 
with respect of the business or affairs of the Company; (vii) the commission by Executive, or entering of a plea 
of nolo contendere with regard to, a felony or a crime involving moral turpitude; or (viii) alcohol abuse or illegal 
drug use by Executive; provided however , that in the event of Executive's breach as set forth in Sections 7(b)(i) 
and (ii) above, no Cause for termination shall be deemed to exist for any such breach that is curable and which in 
fact is cured by Executive within thirty (30) days after notice of such termination has been delivered to 
Executive, and in the event of Executive's breach, as set for in Section 7(b)(viii) above, no Cause shall be 
deemed to exist if the Executive and Company agree on a remedial program for Executive and so long as 
Executive in all respects complies with the requirements of such program. During the time of Executive's 
participation in any remedial program as set forth above, Executive shall, if directed by the Company, be on a 
paid leave of absence away from the Company's premises .  

(c) Change in Control . For purposes of this Agreement, “Change in Control” means the 
occurrence of any of the following events if, following such occurrence, a Board Change (as  

 
 



 
 

hereinafter defined) occurs:  
(i) any person becomes the beneficial owner, directly or indirectly, of securities of the 

Company (not including in the securities beneficially owned by such person any securities acquired 
directly from the Company or its affiliates) representing fifty percent (50%) or more of the combined 
voting power of the Company's then outstanding voting securities; or  

(ii) a merger or consolidation of the Company is consummated with any other corporation, 
other than (A) a merger or consolidation which would result in the voting securities of the Company 
outstanding immediately prior thereto continuing to represent (either by remaining outstanding or by 
being converted into voting securities of the surviving or parent entity) more than fifty percent (50%) of 
the combined voting power of the voting securities of the Company or such surviving or parent equity 
outstanding immediately after such merger or consolidation; or  

(iii) there is consummated an agreement for the sale or disposition by the Company of all or 
substantially all of the Company's assets (or any transaction having a similar effect), other than a sale or 
disposition by the Company of all or substantially all of the Company's assets to an entity, at least fifty 
percent (50%) of the combined voting power of the voting securities of which are owned by stockholders 
of the Company in substantially the same proportions as their ownership of the Company immediately 
prior to such sale, provided that such transferee entity confirms in writing that it is bound by the terms of 
this Agreement.  

In the event that the foregoing definition of Change in Control does not comply with the requirements of Section 
409A of the Code, and an amount, benefit or item of compensation hereunder would be subject to Section 409A 
of the Code, but would not be so subject if the definition of Change in Control above complied with the 
requirements of Section 409A of the Code, then with respect only to such amount, benefit or item of 
compensation, the term “Change in Control” shall mean a “change in control event” within the meaning of Treas. 
Reg. §1.409A-3(i)(5).  

(d) Board Change. “Board Change” means any change in directors after giving effect to any of the 
transactions described above as a result of which the individuals serving on the Board prior to such transaction 
no longer comprise at least a majority of the directors on the Board immediately after giving effect to such 
transaction.  

(e) Good Reason . A termination by the Executive for “Good Reason” means termination by 
Executive following (i) a reduction in Executive's Annual Salary or other material component of compensation 
(excluding stock options or similar grants) required to be paid pursuant hereto without Executive's prior written 
consent; or (ii) the Company's relocation of the Executive, without the Executive's consent, to a permanent 
location more than seventy-five (75) miles from the location specified in Section 1.2 of this Agreement; provided 
however , that no Good Reason for Executive's termination shall be deemed to exist unless (i) Executive gives 
notice to the Company of the action or condition which would constitute Good Reason within sixty (60) days of 
the initial existence of such action or condition, (ii) the action or condition which would constitute Good Reason 
is not cured by the Company within the 30-day period after the timely provision of the notice required herein, 
and (iii) Executive effects the termination for Good Reason within thirty (30) days after the expiration of the 30-
day cure period. After such thirty (30) day period, Executive shall be deemed to have waived any right to 
terminate this Agreement pursuant to this Section 7.1(e).  

(f) Non-Renewal .      A non-renewal of this Agreement as provided in Section 1.4 shall not be considered 
a termination under any provision of this Section 7 and, upon such non-renewal by either party and the termination of 
this Agreement, and Company shall be required to pay to Executive only the amounts specified in Section 7.5 (a).  

7.2      Death by Executive. This Agreement shall terminate upon Executive's death.  

 
 



 
 

7.3      By the Company . The Company shall have the right to terminate Executive's employment with the 
Company, at any time, with or without Cause. For avoidance of doubt, the parties agree that Executive has no right to 
continue at any time in any office of the Company after being removed from such office in the manner provided in the 
Company's bylaws or other applicable provisions of the Company's governing law and instruments.  

7.4 By Executive . Executive may terminate his employment with the Company at any time, upon providing 
thirty (30) days advance notice, either with or without Good Reason. In the event Executive terminates his employment 
with the Company with Good Reason, such notice shall specify the grounds for such termination, and the Company shall 
have the opportunity to cure such grounds for termination in accordance with the provisions of Section 7.1(e).  

7.5 Severance Pay, Other Post-Employment Payments and Acceleration of Benefits Upon Certain 
Terminations.  

(g) Termination by the Company for Cause or by Executive without Good Reason . If the Company 
terminates Executive's employment for Cause, or Executive terminates his employment without Good Reason, 
then in either such event, Executive shall not be entitled to any severance pay, and shall only be entitled to (i) any 
unpaid, but earned, salary, (ii) any unpaid but earned vacation in accordance with Company policy then in effect 
and (iii) any incurred but unpaid ordinary and necessary business expenses properly documented by Executive in 
accordance with the Company's then effective expense reimbursement policy.  

(h) Termination by the Company Without Cause, or by Executive for Good Reason . Subject to 
subsection 7.5(c) below, if the Company terminates Executive's employment without Cause, or Executive 
terminates his employment with Good Reason, then in such event, Executive shall be entitled to all payments 
allowed pursuant to subsection 7.5(a) above and, provided Executive executes a Severance Agreement and 
General Release, severance pay in the amount of the sum of (i) twelve (12) months' annual base salary as 
specified in Exhibit A , plus (ii) an amount equal to the amount of Executive's bonus payment for the last 
complete year of service prior to termination, times a fraction, the numerator of which is the number of days in 
the year of Executive's termination through the date of such termination, and the denominator of which is 365 (or 
in the case of leap years, 366). The benefits provided pursuant to this Section 7.5(b) shall not include any stock 
option or similar grants and Executive's rights concerning any stock option or similar grants shall be exclusively 
determined by applicable Company policies or plans concerning such grants.  

(i) Certain Terminations Following a Change in Control . Notwithstanding the provisions of 
Section 7.5(b) above, in the event the Company terminates Executive's employment without Cause, or Executive 
terminates his employment with Good Reason, concurrently with or within twelve (12) months following a 
Change in Control, then, in lieu of the payments specified in Section 7.5(b), Executive shall be entitled to all 
payments allowed pursuant to subsection 7.5(a) above and, provided Executive executes a Severance Agreement 
and General Release, severance pay in the amount of eighteen (18) months' annual base salary as specified in 
Exhibit A , plus an amount equal to the amount of Executive's bonus payment, if any, for the last complete 
calendar year prior to the Executive's termination of employment. In such event, all unvested options to purchase 
Company stock held by Executive shall immediately vest and become exercisable and all restricted stock granted 
to Executive shall immediately vest and the legend providing restrictions on the sale or transfer of such stock 
related to such vesting shall be removed at the request of the Executive.  

(j) Continuation of Benefits . In the event the Company terminates Executive's employment 
without Cause, or Executive terminates his employment with Good Reason, and Executive qualifies for and 
becomes entitled to the severance pay provided pursuant to Section 7.5  

 
 



 
 

(b) or (c) above, as applicable: (1) the Company shall continue to provide benefits referred to in Section 2.2 
during the period Executive is entitled to severance payments under this Agreement, subject to and in accordance 
with Executive's COBRA rights and the provisions of the applicable plan documents, and the Company reserves 
the right, in its discretion, to amend, modify, or discontinue any benefit plan or practice; and (2) if Executive 
elects to participate in COBRA coverage for which he and/or his family is eligible under the Company's then-
effective health plans, the Executive shall pay to the Company on a monthly or quarterly basis, as the case may 
be, an amount equal to the co-payment amount for which the Executive would have been responsible had he 
remained an employee during the COBRA coverage period and the Company shall pay to the plan administrator 
on behalf of Executive the entire cost of the COBRA coverage. Executive agrees to a netting of payments where 
applicable.  

(k) Death or Disability . Any termination of this Agreement by reason of Executive's death or 
disability shall not give rise to any severance payment hereunder, but shall be without prejudice to any benefits 
payable to Executive or his estate under applicable company benefits relating to such event. For purposes of this 
Agreement, the term “Disability” shall mean the Executive's inability to perform his duties, in all material 
respects, because of illness, physical or mental disability, or other incapacity that continues for an uninterrupted 
period of one hundred eighty (180) days. Executive's unvested stock options and restricted stock not otherwise 
vested shall vest upon the death or disability of Executive as provided in, and subject to the provisions of, 
applicable Company policies or plans concerning the grants to Executive of unvested stock options and restricted 
stock.  

(l) Timing of Payments . All severance payments provided pursuant to Section 7.5(b) above, as 
applicable, that are measured by Executive's annual base salary shall begin as provided by Section 7.5(g) (except 
as otherwise required by Section 10.11) and shall thereafter be paid at such times and in accordance with the 
Company's payroll policies and procedures as if Executive were still employed by the Company; and all amounts 
of severance pay with respect to bonus payments shall be prorated over the period of such payment, and 
payments of a proportional amount of such bonus payments shall begin as provided by Section 7.5(g) (except as 
otherwise required by Section 10.11) and shall thereafter be paid at such times as base salary payments are made. 
All severance payments provided pursuant to Section 7.5(c) above, as applicable, that are measured by 
Executive's annual base salary shall be paid in one lump sum amount as provided by Section 7.5(g) (except as 
otherwise required by Section 10.11).  

(m) Requirements Regarding Eligibility to Receive Severance Payments . Notwithstanding any of 
the other provisions hereof, the Company shall not be obligated to make and shall not make the severance 
payments provided under Section 7.5(b) or (c) above unless Executive executes and delivers to the Company 
within thirty (30) days from the date on which the Executive's employment is terminated, and does not at any 
time after execution and delivery withdraw or revoke, a Severance Agreement containing a general release in a 
form reasonably acceptable to the Company and the assignment as set forth in Section 3.3. Furthermore, in the 
event Executive initially qualifies to receive the payments and benefits provided under this Section 7.5, but then 
fails to comply with his obligations under this Agreement (including without limitation Sections 3, 4, 5 and 6 
hereof), the Company's obligations under this Section 7.5 shall terminate.  

(n) Termination of other Compensation and Benefits . Except as otherwise required by applicable 
law or as provided above in this Section 7.5, Executive's eligibility for or entitlement to any other compensation 
or benefits shall cease immediately upon termination of this Agreement and Executive's employment with the 
Company, with the exception of certain benefits that cease at the termination of the pay period.  

(o) Characterization of Payments under Section 409A. For purposes of Section 409A of the Code 
(including, but not limited to, to application of the exceptions for short-term deferrals and for “separation pay 
only upon an involuntary separation from service”): (i) each payment provided  

 
 



 
 

for under this Section 7.5 is hereby designated as a separate payment, rather than a part of a larger single 
payment or one of a series of payments; and (ii) with respect to the severance payments and benefits to which 
Executive may become entitled under Section 7.5 of this Agreement and which are not in substitution or 
replacement of “nonqualified deferred compensation” (within the meaning of Section 409A of the Code), a 
termination of Executive's employment by the Company without Cause or by Executive for Good Reason is 
intended to constitute an “involuntary separation from service” and, in turn, a “substantial risk of 
forfeiture” (within the meanings of Section 409A of the Code).  
7.6      Effect of Termination . Termination of Executive's employment with the Company shall not limit, affect, 
or discharge Executive's obligations under Sections 3, 4 5 and 6 of this Agreement and shall not release the 
Company from its obligations to make payments or provide benefits required by Sections 2.2 and 7.5 of this 
Agreement following such termination (subject to the limitations provided in Section 7.3). All other obligations 
as to periods after the date of termination shall cease, without prejudice to the rights and remedies for events or 
breaches prior to the date of termination.  

7.7      Waiver . The Company may waive or defer exercising its power to terminate this Agreement, but such 
waiver or deferral shall not thereby (a) establish a policy, interpretation, or course of performance that may be 
used to construe, limit or affect the express terms of this Agreement, (b) preclude the Company from exercising 
its rights or remedies hereunder or otherwise on any other occasion or from using the breach as support for the 
exercise of its power to terminate on any future occasion or (c) limit the ability of the Company to revoke such 
waiver or deferral and exercise its power to terminate this Agreement if it determines that the condition giving 
rise to a power to terminate has continued, or if the Company determines in good faith that it was not fully aware 
of all facts and circumstances of such condition, or if such waiver or deferral may be retracted at common law.  

SECTION 8. CERTAIN REMEDIES.  

With respect to each and every breach or violation or threatened breach or violation by Executive of Sections 3, 
4, 5 and 6 of this Agreement, the Company, in addition to all other remedies available at law or in equity, including, but 
not limited to, specific performance of the provisions hereof, shall be entitled to enjoin the commencement or 
continuance thereof and may, without notice to Executive, apply to any court of competent jurisdiction for entry of an 
immediate restraining order or injunction, without the necessity of proving either inadequacy of legal remedies or 
irreparable harm and without the necessity of posting a bond. The Company shall also be entitled to the recovery of 
reasonable attorney's fees and expenses incurred in conjunction with any such proceeding.  

SECTION 9. SEVERABILITY AND REFORMATION.  

The provisions of this Agreement are severable, and any judicial determination that one or more of such 
provisions, or any portion thereof, is invalid or unenforceable shall not affect the validity or enforceability of any other 
provisions, or portions thereof, but rather shall cause this Agreement to first be construed in all respects as if such 
invalid or unenforceable provisions, or portions thereof, were modified to terms that are valid and enforceable and 
provide the greatest protection to the Company's business and interests; provided, however , that if necessary to render 
this Agreement enforceable, it shall be construed as if such invalid or unenforceable provisions, or portions thereof, were 
omitted.  

SECTION 10. GENERAL PROVISIONS.  

10.1 Notices . Any notices provided hereunder must be in writing and shall be deemed effective upon the earlier 
of personal delivery (including personal delivery by fax) or the third day after mailing by first class mail, to the 
Company at its primary office location and to Executive at Executive's address as listed on  

 
 



 
 
the Company payroll.  

10.2 Waiver . If either party should waive any breach of any provision of this Agreement, he or it shall not 
thereby be deemed to have waived any preceding or succeeding breach of the same or any other provision of this 
Agreement.  

10.3 Complete Agreement . Except for the Proprietary Information Restrictions on Content and Inventions 
Agreement (“PIIA Agreement”) and other standard Company policies and procedures to which Executive has agreed, 
this Agreement constitutes the complete, final and exclusive embodiment of the agreement of the Company and 
Executive with regard to the subject matter hereof, and supersedes and replaces in all respects any previous agreements 
solely regarding Executive's employment by the Company, Executive's compensation, severance, bonus, incentive 
opportunities or other plans or the terms thereof. To the extent there is any conflict between this Agreement and the PIIA 
Agreement, this Agreement shall control. This Agreement is entered into without reliance on any promise or 
representation other than those expressly contained herein, and this Agreement cannot be modified or amended except in 
a writing signed by Executive and an authorized officer of the Company. Employee represents and acknowledges that he 
has not executed and does not rely upon any other retention, severance or other agreements which have not been 
expressly identified in this Agreement and that the Company shall have no obligations under any such agreements. 
Employee further acknowledges that this Agreement supersedes any previous retention incentives, employment 
agreements, severance agreements or other agreements, whether or not expressed in writing, and the Company's 
obligation to pay any retention incentive or severance benefit other than those obligations set forth herein have 
terminated and are null and void.  

10.4 Counterparts . This Agreement may be executed in multiple counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument.  

10.5 Headings . The headings of the sections hereof are inserted for convenience of reference only and shall not 
be deemed to constitute a part hereof or affect the meaning or interpretation of any of the provisions hereof.  

10.6 Successors and Assigns . This Agreement is intended to bind, inure to the benefit of, and be binding upon, 
the successors and assigns of the Company, including the surviving entity of any merger, consolidation, share exchange 
or combination of the Company with any other entity. Notwithstanding the foregoing, Executive may not assign, transfer 
or delegate any of Executive's duties or obligations hereunder, and Executive may not assign or transfer any of 
Executive's rights hereunder without the written consent of the Company.  

10.7 Choice of Law and Venue . All questions concerning the construction, validity and interpretation of this 
Agreement shall be governed by the law of the State of Georgia. Any dispute arising out of, or concerning, this 
Agreement or the employment relationship between the parties, shall be resolved exclusively in a federal or state court 
of competent jurisdiction located in Georgia. To the extent necessary, the parties hereby submit to, and agree not to 
contest, the jurisdiction of such courts.  

10.8 Representations . Each party represents and warrants to the other that he or it has full power and authority 
to enter into and perform this Agreement and that his or its execution and performance of this Agreement shall not 
constitute a default under or breach of any of the terms of any agreement to which he or it is a party or under which he or 
it is bound. Each party represents that no consent or approval of any third party is required for his or its execution, 
delivery and performance of this Agreement or that all consents or approvals of any third party required for his or its 
execution, delivery and performance of this Agreement have been obtained.  

 
 



 
 

10.9 Withholding . Any and all amounts payable under this Agreement, including without limitation, amounts 
payable under Section 2.1 or Section 7.1(c) hereof, are subject to withholding for such federal, state, and local taxes as 
the Company, in its reasonable judgment, determines to be required pursuant to any applicable law, rule or regulation.  

10.10 Survival . The provisions of Sections 3, 4, 5, 7, 8, 9 and 10 of this Agreement shall survive the termination 
of this Agreement for whatever reason.  

10.11 Section 409A. If the Executive is a “key employee,” as defined in Section 416(i) of the Code (without 
regard to paragraph 5 thereof), except to the extent permitted under Section 409A of the Code, no benefit or payment 
that is subject to Section 409A of the Code (after taking into account all applicable exceptions to Section 409A of the 
Code, including but not limited to the exceptions for short-term deferrals and for “separation pay only upon an 
involuntary separation from service”) shall be made under this Agreement on account of the Executive's “separation 
from service,” as defined in Section 409A of the Code, with the Company until the later of the date prescribed for 
payment in this Agreement and the first day of the seventh calendar month that begins after the date of the Executive's 
separation from service (or, if earlier, the date of death of the Executive).  

 
 

IN WITNESS WHEREOF, the Company and Executive have executed this Agreement to be effective as of the day and 
year first above written.  
 

THE “COMPANY”  
 
COMVERGE, INC.  
 
 
By: /s/ R. Blake Young__________________  
Name: R. Blake Young  
Title: President and Chief Executive Officer  
Dated: October 28, 2011  
 
“EXECUTIVE”  
 
 
By: /s/ Gregory Allarding_______________  
Name: Greg Allarding  
Title: Senior Vice President, Operations  
Dated: October 28, 2011  

 

                                          
 
 
 
 
 
 

 
 



 
 
 

Exhibit A  

 
 
1 The compensation committee will set Target, Threshold, and Maximum performance levels for Annual Cash and Equity incentives. The 
Threshold performance level is the minimum level of performance required as a condition of earning any incentive. The Target performance 
level is the level of performance at which the executive, operating division or company is expected to perform. The Maximum performance level 
is the highest level of payout. The committee has discretion to grant or not grant such Annual Cash or Annual Equity Incentives, if in its 
reasonable discretion, is in the best interests of the Company.  
 
 
 
 
 
 

 
 
 

 

Annual Salary  Executive shall be paid at the rate of $214,000 per annum.  

Annual Cash Incentive 1    

For the 2011 calendar year, Executive shall have the opportunity to earn an 
annual bonus equal to 35% of his annual salary based on the achievement 
of performance criteria established by the Compensation Committee.  

Sign On Bonus  

Executive has been extended a one-time sign on bonus of $50,000. 
Executive acknowledges that as of the execution of this Agreement he has 
already received $25,000 of that bonus. The second payment of $25,000 
shall be due and payable to Executive upon his final move to Atlanta  

Relocation Assistance  

Executive has been afforded relocation assistance in an amount up to 
$100,000 and assigned a relocation coordinator.  
 

Annual Equity Incentive  

Executive shall be eligible to participate in the Senior Vice President Equity 
Opportunity established by the Company. The threshold for the opportunity 
is 100% of base salary reflected in equity, target is 125% of base salary 
reflected in equity and maximum is 150% of base salary reflected in equity. 
(See also, Footnote 1 herein).  



 
 

          
 

          

EXHIBIT 10.51      

 

SEVERANCE AGREEMENT AND GENERAL RELEASE  

 

This Severance Agreement and General Release (“Agreement”) is made and entered into on this 4 th day of 

October, 2011 by and between Comverge, Inc. (hereinafter referred to as “Company”), and Christopher Camino 

(hereinafter referred to as “Employee”).  

W I T N E S S E T H  

WHEREAS, Employee has been employed by the Company as Executive Vice President of Sales and Chief 

Marketing Officer pursuant to an Executive Employment Agreement (“Employment Agreement”) dated June 21, 2010.  

WHEREAS, The Company has decided not to renew the Employment Agreement and to end Employee's 

employment relationship with the Company; and,  

WHEREAS, Employee will have continuing obligations to the Company as set forth herein; and,  

WHEREAS, the parties have decided to settle all rights, claims, and demands which Employee has against or 

may have against the Company arising from the non-renewal of the Employment Agreement and/or Employee's 

termination of employment with the Company; and  

WHEREAS, the Company and Employee desire to set forth their respective rights, duties and obligations and 

desire complete accord and satisfaction of all claims arising therefrom;  

NOW THEREFORE, for and in consideration of the mutual covenants contained herein and other good and 

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Company and Employee 

hereby agree as follows:  

 

 

 
 



 
 

1.      Company's Agreements.  

(a) Employee's Employment Agreement has not been renewed pursuant to notice that Employee 

received on August 31, 2011 and, as a result, his employment is terminated effective December 31, 2011. Upon 

Employee's execution and non-revocation of this Agreement, and subject to the Employee's fulfillment of his obligations 

contained herein, the Company agrees to pay Employee as severance pay the amount of One Hundred Sixty Two 

Thousand Five Hundred Dollars ($162,500), which represents six (6) months of Employee's base salary, less any 

withholdings that are required under federal and state law. This severance will be paid in equal amounts from January 1, 

2012 until June 30, 2012 in accordance with the Company's normal pay periods.  

(b) Employee will remain employed by the Company until December 31, 2011 and during that 

time, he will continue to receive his regular, base salary in accordance with the Company's normal payroll practices, 

subject to all withholding requirements under federal or state law. Except as provided herein, Employee will be entitled 

to participate in all Company provided benefit plans to which Employee is eligible. Employee shall not be eligible to 

participate in any bonus or incentive programs or plans.  

(c) Employee will be paid accrued and unused PTO and work related expenses through December 

31, 2011 on the next normal pay period after December 31, 2011.   

(d) After December 31, 2011, Group Medical and Dental benefits may be continued for up to 

eighteen (18) months at Employee's expense by completion and submittal of the form provided by Human Resources or 

its designee.  

(e) Except as specifically provided herein, Employee shall be entitled to no other payments from 

the Company.  

2.      Employee's Agreements.  

(a)      Employee acknowledges and agrees that he has received sufficient notice of the non-renewal of the 

Employment Agreement and that, other than as provided herein the Company shall  

 
 



 
 

have no further obligations to Employee. As a material inducement to the Company to enter into this Agreement, 

Employee hereby irrevocably and forever releases the Company and its parent and/or related companies, subsidiaries, or 

affiliates, and their past, present and future officers, directors, employees, agents and attorneys (collectively “Releases”) 

from any and all charges, claims, complaints, demands, liabilities, rights, obligations, promises, causes of action, costs, 

damages at law, expenses (including attorneys' fees and costs actually incurred), and suits hidden, of any nature 

whatsoever, known or unknown, which Employee ever had, may have, or now has arising from or related to, directly or 

indirectly, the non-renewal of the Employment Agreement, Employee's employment by the Company or any other 

events which have occurred as of the date of this Agreement, including but not limited to any claims arising under Title 

VII of the Civil Rights Act of 1964, as amended, the Civil Rights Act of 1991, the Americans with Disabilities Act, the 

Family Medical Leave Act, the Age Discrimination in Employment Act and any and all other federal and state laws or 

statutes. Notwithstanding the foregoing, Employee does not release any claims under the Age Discrimination in 

Employment Act that may arise after the execution of this Agreement.  

(b)      Employee agrees that from August 31, 2011 until September 30, 2011, Employee has devoted all 

his working hours to transitioning his job duties and work activities to Bud Vos and George Hunt and that after 

September 30, 2011, Employee shall not be required to report to the Company's offices unless requested to do so. From 

September 30, 2011 and until December 31, 2011, Employee agrees to be available to provide additional information to 

the Company regarding the areas that were within his responsibility and answer questions or assist in the resolution of 

issues as they arise.  

(c)      Effective December 31, 2011, Employee's employment by the Company shall terminate.  

(d)      Employee agrees that he will continue to receive his base salary payable in accordance with the 

Company's normal pay period, until December 31, 2011, but that he will not be entitled to any bonus or incentive pay 

from the Company for calendar year 2011.  

 
 



 
 

(e)      The parties agree that from September 30, 2011 until December 31, 2011, and during the six-month 

period of January 1, 2012 through June 30, 2012, Employee is unrestricted from seeking other employment, and such 

employment shall not affect the Employee's entitlement to the payments from the Company described herein. In the 

event that Employee obtains employment during the period of September 30, 2011 through December 31, 2011, and is 

eligible for employer provided benefits through such employer, Employee agrees that he will immediately notify the 

Company of such employment, that his employment with the Company shall terminate on the date of such notification 

and that his right to continued participation in any Company sponsored employee benefit plans shall cease in accordance 

with the terms of such plans.  

(f)      Employee acknowledges that the Company has agreed to pay Employee severance pay during the 

period of January 1, 2012 through June 30, 2012 that the Company is otherwise not obligated to pay. Employee agrees 

that such severance pay is conditioned upon Employee's continued performance of the following tasks through June 30, 

2012:  

(1)      At the request of the Company's Chief Executive Officer or his designee, Employee 

shall be available at reasonable times to respond to questions or provide advice to the Company on 

matters that were within Employee's area of responsibility while employed by the Company.  

(2)      Employee shall fully and completely cooperate with the Company with respect to 

any requests for assistance and shall provide a timely response to any such request.  

(3)      Employee shall, from time to time and as requested, perform such other tasks that 

are within Employee's knowledge, skill or experience to perform as directed by the Company's Chief 

Executive Officer or his designee.  

Employee's failure or refusal to perform these tasks to the satisfaction of the Company's Chief Executive officer, in his 

sole discretion, may result in the forfeiture by Employee of any remaining severance  

 
 



 
 

payments.  

(g)      Employee represents and agrees that he will keep the terms, the amount, and the fact of this 

Agreement completely confidential and he will not hereafter disclose such information to anyone except for tax advisors, 

attorneys, and as he may be required to do so by law. Employee further agrees that he will not engage in any conduct 

which is designed to disparage or has the effect of disparaging the Company or any of its officers, parent, subsidiary, 

affiliate, or related companies or their agents, employees or representatives.       

(h)      Employee represents and warrants that he has been encouraged to seek advice from anyone of his 

choosing, including his attorney, accountant or tax advisor prior to his signing it; that this Agreement represents written 

notice that he do so; that he has been given the opportunity and sufficient time to seek such advice; that he has carefully 

read and fully understands all of the provisions of this Agreement; and that he is voluntarily entering into this 

Agreement. Employee understands that he may take up to twenty-one (21) days to consider whether or not he 

desires to enter into this Agreement. Employee further represents and warrants that he was not coerced, threatened or 

otherwise forced to sign this Agreement, and that his signature appearing hereinafter is genuine.  

(i)      Employee represents and acknowledges that, in executing this Agreement, he does not rely and has 

not relied upon any representation or statement made by any of the Releasees or by any of the Releasees' agents, 

representatives, or attorneys with regard to the subject matter, basis, or effect of this Agreement.  

3.      Other Agreements.  

(a)      Employee understands and acknowledges that he has seven (7) days after his acceptance and 

execution of this Agreement to revoke this Agreement. Should Employee choose to revoke his acceptance and execution 

of this Agreement within that seven (7) day period, he must submit such revocation in writing to Tracy Caswell, Senior 

Counsel of the Company prior to the expiration of the seven (7) day period. After such seven (7) day period, this 

Agreement will be irrevocable.  

 
 



 
 

(b)      Employee represents and acknowledges that he has not executed and does not rely upon any other 

severance or other obligations of the Company which are not contained in the Employment Agreement and that the 

Company shall have no obligations under any other severance or other agreement other than this Agreement. Employee 

further acknowledges that this Agreement supersedes any previous severance or other agreements regarding Employee's 

employment, right to payment from the Company or severance benefits, whether or not expressed in writing, and the 

Company's obligation to pay any severance or other benefit other than those obligations set forth herein have terminated 

and are null and void. This Agreement supersedes and terminates any prior agreements, whether written or otherwise, 

between Employee and the Company or any predecessor of the Company, except that Employee's post employment 

obligations contained in the Employment Agreement shall continue in full force and effect in accordance with the terms 

of the Employment Agreement and Employee shall remain obligated to comply with standard Company policies through 

and including his last day of employment.       

(c)      Employee warrants that he will deliver to the Company all property belonging to the Company no 

later than his date of termination. Employee acknowledges and agrees that payment from the Company under this 

Agreement is contingent upon the return of all Company property.  

(d)      The Company and Employee agree that the failure of the Company to insist upon any one or more 

instances relating to the performance of any of the terms, covenants, or conditions of this Agreement shall not be 

construed as a waiver or relinquishment of any right granted hereunder or of the future performance of any such term, 

covenant, or condition.  

(e)      The Company and Employee agree that this Agreement shall be binding upon and inure to the 

benefit of the parties hereto and their respective successors, heirs, executors, administrators, and representatives. Neither 

this Agreement nor any right hereunder may be assigned by Employee.  

(f)      The Company and Employee agree that this Agreement sets forth the full and complete 

understanding of the parties with respect to the matters addressed herein and that the validity of  

 
 



 
 

this Agreement and any of the provision hereof shall be interpreted, construed, and determined and according to the laws 

of the Commonwealth of Pennsylvania.  

4.      Employee Statement .  

I have read and understand this entire Agreement. I understand that I have Twenty One (21) days to 

consider whether or not I desire to enter into this Agreement. I understand that I have seven (7) days to revoke 

this Agreement even after I provide a signed copy to the Company. After the expiration of such seven (7) day 

period, this Agreement will be binding upon me and will be irrevocable.  

I understand that by signing this Agreement, I am giving up rights I may have. I understand I do not have 

to sign this Agreement.  

 

Christopher Camino  

/s/ Christopher Camino  

Date: October 4, 2011       

 

Comverge, Inc.  

/s/ Steve K. Moffitt       

By: Steve K. Moffitt       

Date: October 4, 2011       

 
 
 
 
 

 



 
 

 

EXHIBIT 10.52 

SEVERANCE AGREEMENT AND GENERAL RELEASE  

 

This Severance Agreement and General Release (“Agreement”) is made and entered into on this 14 th day of 

October, 2011 by and between Comverge, Inc. (hereinafter referred to as “Company”), and Edward J. Myszka 

(hereinafter referred to as “Employee”).  

W I T N E S S E T H  

WHEREAS, Employee has been employed by the Company as the Executive Vice President of Program 

Delivery pursuant to an Executive Employment Agreement (“Employment Agreement”) dated September 29, 2009 and 

amended on September 1, 2010.  

WHEREAS, The Company has decided to terminate the Employment Agreement without cause and to end 

Employee's employment relationship with the Company; and,  

WHEREAS, the parties have decided to settle all rights, claims, and demands which Employee has against or 

may have against the Company arising from the termination of the Employment Agreement and/or Employee's 

termination of employment with the Company; and  

WHEREAS, the Company and Employee desire to set forth their respective rights, duties and obligations and 

desire complete accord and satisfaction of all claims arising therefrom;  

NOW THEREFORE, for and in consideration of the mutual covenants contained herein and other good and 

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Company and Employee 

hereby agree as follows:  

1.      Company's Agreements.  

(a) Employee's Employment Agreement and his employment will be terminated effective 

December 31, 2011. Upon Employee's execution and non-revocation of this Agreement, and subject to the Employee's 

fulfillment of his obligations contained herein, the Company agrees to pay Employee as severance pay the amount of 

Two Hundred and Fifty Thousand Dollars ($250,000), which  
 

 



 
 

represents twelve (12) months of Employee's base salary, less any withholdings that are required under federal and state 

law. This severance will be paid at such times and in accordance with the Company's payroll policies and procedures as 

if Employee were still employed by the Company.  

(b) Additionally, upon Employee's execution and non-revocation of this Agreement, and subject to 

the Employee's fulfillment of his obligations contained herein, the Company agrees to pay employee as severance pay an 

amount equal to the amount of Employee's bonus payment for the last complete year of service prior to termination, 

times a fraction, the numerator of which is the number of days in the year of Executive's termination through the date of 

such termination, and the denominator of which is 365,which is $21,900, less any withholdings that are required under 

federal and state law. This severance will be pro-rated over the period of such payment, and payments of a proportional 

amount of such bonus payment shall be paid at such times as the base salary payments are made in accordance with 

Section 1(a) above.  

(c) Employee will remain employed by the Company until December 31, 2011 and during that 

time, he will continue to receive his regular, base salary in accordance with the Company's normal payroll practices, 

subject to all withholding requirements under federal or state law. During that time period, Employee will be entitled to 

participate in all Company provided benefit plans to which Employee is eligible. Employee shall not be eligible to 

participate in any bonus or incentive programs or plans.  

(d) Employee will be paid accrued and unused PTO and work related expenses through December 

31, 2011 on the next normal pay period after December 31, 2011.   

(e) Company agrees that effective December 9, 2011, Employee will be entitled to keep and will 

own Employee's Apple computer and monitor. Provided however, that prior to December 9, 2011 Employee agrees to 

submit the Apple computer to Company's IT department so that Company can confirm that all Company data and 

information has been removed from the computer.  

(f) After December 31, 2011, Group Medical and Dental benefits may be continued for  

 
 



 
 

up to eighteen (18) months at Employee's expense by completion and submittal of the form provided by Human 

Resources or its designee.  

(g) Except as specifically provided herein, Employee shall be entitled to no other payments from 

the Company.  

2.      Employee's Agreements.  

(a)      Employee acknowledges and agrees that as a material inducement to the Company to enter into this 

Agreement, Employee hereby irrevocably and forever releases the Company and its parent and/or related companies, 

subsidiaries, or affiliates, and their past, present and future officers, directors, employees, agents and attorneys 

(collectively “Releases”) from any and all charges, claims, complaints, demands, liabilities, rights, obligations, promises, 

causes of action, costs, damages at law, expenses (including attorneys' fees and costs actually incurred), and suits 

hidden, of any nature whatsoever, known or unknown, which Employee ever had, may have, or now has arising from or 

related to, directly or indirectly, the non-renewal of the Employment Agreement, Employee's employment by the 

Company or any other events which have occurred as of the date of this Agreement, including but not limited to any 

claims arising under Title VII of the Civil Rights Act of 1964, as amended, the Civil Rights Act of 1991, the Americans 

with Disabilities Act, the Family Medical Leave Act, the Age Discrimination in Employment Act and any and all other 

federal and state laws or statutes. Notwithstanding the foregoing, Employee does not release any claims under the Age 

Discrimination in Employment Act that may arise after the execution of this Agreement.  

(b)      Employee agrees that he will continue to report to Comverge's Norcross, Georgia office and 

perform his normal job duties until October 20, 2011. From October 20, 2011 through and including November 27, 

2011, Employee acknowledges that he will not be required to report to any Comverge office. During that time period, 

Employee shall be obligated to be available to consult with the Company in the event such consultation is necessary as 

determined by the Company's Chief Executive Officer in his sole discretion. It is the intention of the parties that 

Employee's obligation to consult with  

 
 



 
 

the Company during this period will be limited to those events which, in the sole discretion of the Company's Chief 

Executive Officer, constitute an emergency.  

(c)      For the period of November 28, 2011 through and including December 9, 2011, Employee shall be 

expected to report to Comverge's Norcross, Georgia office and to perform such tasks, duties and responsibilities as are 

required by the Company and commensurate with Employee's position.  

(d)      For the period of December 12, 2011 through and including December 16, 2011, Employee shall 

not be required to report to any Comverge office, but Employee agrees to make himself available by telephone for any 

work related discussions in which Employee's input is required.  

(e)      For the period of December 19, 2011 through and including December 30, 2011, Employee shall 

not be required to report to any Comverge office or be available by telephone, provided that, in the event of an 

emergency as determined in the sole discretion of the Company's Chief Executive Officer, Employee will make himself 

available by telephone for consultation with the Company. Employee acknowledges that his time out of the office from 

December 19, 2011 through and including December 30, 2011 will count as Paid Time Off.  

(f)      Effective December 31, 2011, Employee's employment by the Company shall terminate.  

(g)      Employee agrees that he will continue to receive his base salary payable in accordance with the 

Company's normal pay periods, until December 31, 2011, but that he will not be entitled to any bonus or incentive pay 

for calendar year 2011.  

(h)      Employee acknowledges that the Company has agreed to pay Employee severance pay as outlined 

herein during the period of January 1, 2012 to December 31, 2012. Employee acknowledges that such severance pay is 

conditioned upon Employee's agreement to be available to consult with the Company on an as needed basis for a 

minimum of forty (40) hours per month. Should Employee provide consulting services in excess of forty (40) hours per 

month, the Company agrees to pay Employee at a rate of $150.00 per hour for such services. Provided, however, that if 

at any time during  

 
 



 
 

the period of January 1, 2012 to December 31, 2012 Employee accepts full time employment with another employer, 

Employee's obligation to provide the consulting services set forth in this Section(h) shall immediately terminate.  

Employee's refusal to provide the minimum of forty (40) hours of consulting services per month on an as needed 

basis as outlined herein will result in the forfeiture by Employee of any remaining severance payments.  

(i)      Employee represents and agrees that he will keep the terms, the amount, and the fact of this 

Agreement completely confidential and he will not hereafter disclose such information to anyone except as he may be 

required to do so by law. Employee further agrees that he will not engage in any conduct which is designed to disparage 

or has the effect of disparaging the Company or any of its officers, parent, subsidiary, affiliate, or related companies or 

their agents, employees or representatives.       

(j)      Employee represents and warrants that he has been encouraged to seek advice from anyone of his 

choosing, including his attorney, accountant or tax advisor prior to his signing it; that this Agreement represents written 

notice that he do so; that he has been given the opportunity and sufficient time to seek such advice; that he has carefully 

read and fully understands all of the provisions of this Agreement; and that he is voluntarily entering into this 

Agreement. Employee understands that he may take up to twenty-one (21) days to consider whether or not he 

desires to enter into this Agreement. Employee further represents and warrants that he was not coerced, threatened or 

otherwise forced to sign this Agreement, and that his signature appearing hereinafter is genuine.  

(k)      Employee represents and acknowledges that, in executing this Agreement, he does not rely and has 

not relied upon any representation or statement made by any of the Releasees or by any of the Releasees' agents, 

representatives, or attorneys with regard to the subject matter, basis, or effect of this Agreement.  

3.      Other Agreements.  

(a)      Employee understands and acknowledges that he has seven (7) days after his  

 
 



 
 

acceptance and execution of this Agreement to revoke this Agreement. Should Employee choose to revoke his 

acceptance and execution of this Agreement within that seven (7) day period, he must submit such revocation in writing 

to Tracy Caswell, Senior Counsel of the Company prior to the expiration of the seven (7) day period. After such seven 

(7) day period, this Agreement will be irrevocable.  

(b)      Employee represents and acknowledges that he has not executed and does not rely upon any other 

severance or other obligations of the Company which are not contained in the Employment Agreement and that the 

Company shall have no obligations under any other severance or other agreement other than this Agreement. Employee 

further acknowledges that this Agreement supersedes any previous severance or other agreements regarding Employee's 

employment, right to payment from the Company or severance benefits, whether or not expressed in writing, and the 

Company's obligation to pay any severance or other benefit other than those obligations set forth herein have terminated 

and are null and void. This Agreement supersedes and terminates any prior agreements, whether written or otherwise, 

between Employee and the Company or any predecessor of the Company, except that Employee's post employment 

obligations contained in the Employment Agreement shall continue in full force and effect in accordance with the terms 

of the Employment Agreement and Employee shall remain obligated to comply with standard Company policies through 

and including his last day of employment. Notwithstanding the foregoing, Employee's Indemnification Agreement dated 

August 24, 2006 shall remain in full force and effect and this Agreement shall not supersede the terms and conditions 

contained in the Indemnification Agreement.       

(c)      Employee warrants that he will deliver to the Company all property belonging to the Company no 

later than his date of termination. Employee acknowledges and agrees that payment from the Company under this 

Agreement is contingent upon the return of all Company property.  

(d)      The Company and Employee agree that the failure of the Company to insist upon any one or more 

instances relating to the performance of any of the terms, covenants, or conditions of this Agreement shall not be 

construed as a waiver or relinquishment of any right granted hereunder or of the  

 
 



 
 

future performance of any such term, covenant, or condition.  

(e)      The Company and Employee agree that this Agreement shall be binding upon and inure to the 

benefit of the parties hereto and their respective successors, heirs, executors, administrators, and representatives. Neither 

this Agreement nor any right hereunder may be assigned by Employee.  

(f)      The Company and Employee agree that this Agreement sets forth the full and complete 

understanding of the parties with respect to the matters addressed herein and that the validity of this Agreement and any 

of the provision hereof shall be interpreted, construed, and determined under and according to the laws of the State of 

Georgia.  

 

4.      Employee Statement .  

I have read and understand this entire Agreement. I understand that I have twenty one (21) days to 

consider whether or not I desire to enter into this Agreement. I understand that I have seven (7) days to revoke 

this Agreement even after I provide a signed copy to the Company. After the expiration of such seven (7) day 

period, this Agreement will be binding upon me and will be irrevocable.  

I understand that by signing this Agreement, I am giving up rights I may have. I understand I do not have 

to sign this Agreement.  

 

Edward J. Myszka  

/s/ Edward J. Myszka       

Date: October 14, 2011       

 

Comverge, Inc.  

/s/ Steve K. Moffitt       

By: Steve K. Moffitt       

Date: October 14, 2011       

 
 
 

 



 
 

EXHIBIT 21 
COMVERGE, INC.  

 
List of Subsidiaries  
 
6D Comverge, Inc.  
Alternative Energy Resources, Inc.  
Clean Power Markets, Inc.  
Comverge Energy Management, Inc.  
Comverge Energy Partners, Ltd.  
Comverge Canada, Inc.  
Comverge Giants, LLC  
Comverge Utah, Inc.  
Enerwise Global Technologies, Inc.  
PES NY, LLC  
Public Energy Solutions NY, LLC  
Public Energy Solutions, LLC  
Public Electric, Inc.  
Comverge South Africa (Pty), Ltd.  
Comverge International, Ltd. (Cyprus)  
 
 

 



 
 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM  

We hereby consent to the incorporation by reference in the Registration Statement on Form S-8 (No. 333-168199) and Form S-3 (No. 333-
161400) of Comverge, Inc. of our report dated March 15, 2012 relating to the financial statements, financial statement schedule and the 
effectiveness of internal control over financial reporting, which appears in this Form 10-K.  

 

PricewaterhouseCoopers LLP (signed)  
Atlanta, Georgia  
March 15, 2012  
 
 

 



 
 

EXHIBIT 31.1 
   

CERTIFICATIONS  
   
I, R. Blake Young, certify that:  
   
1. I have reviewed this Annual Report on Form 10-K of Comverge, Inc.;  
   
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make 
the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by 
this report;  
   
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects 
the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;  
   
4. The registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 
15d-15(f)) for the registrant and have:  
   

a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us 
by others within those entities, particularly during the period in which this report is being prepared;  
   
b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under 
our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with generally accepted accounting principles;  
   
c) Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about 
the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; 
and  
   
d) Disclosed in this report any change in the registrant's internal control over financial reporting that occurred during the registrant's 
most recent fiscal quarter (the registrant's fourth fiscal quarter in the case of an annual report) that has materially affected, or is 
reasonably likely to materially affect, the registrant's internal control over financial reporting; and  
   

5. The registrant's other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, 
to the registrant's auditors and the audit committee of the registrant's board of directors (or persons performing the equivalent functions):  
   
a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect the registrant's ability to record, process, summarize and report financial information; and  
   
b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal 
control over financial reporting.  
   

   
 
 

 

/s/R. Blake Young     

R. Blake Young     

President and Chief Executive Officer     

(Principal Executive Officer)     

March 15, 2012     



 
 

EXHIBIT 31.2 
   

CERTIFICATIONS  
   
I, David Mathieson, certify that:  
   
1. I have reviewed this Annual Report on Form 10-K of Comverge, Inc.;  
   
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make 
the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by 
this report;  
   
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects 
the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;  
   
4. The registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 
15d-15(f)) for the registrant and have:  
   

a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us 
by others within those entities, particularly during the period in which this report is being prepared;  
   
b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under 
our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with generally accepted accounting principles;  
   
c) Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about 
the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; 
and  
   
d) Disclosed in this report any change in the registrant's internal control over financial reporting that occurred during the registrant's 
most recent fiscal quarter (the registrant's fourth fiscal quarter in the case of an annual report) that has materially affected, or is 
reasonably likely to materially affect, the registrant's internal control over financial reporting; and  
   

5. The registrant's other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, 
to the registrant's auditors and the audit committee of the registrant's board of directors (or persons performing the equivalent functions):  
   
a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect the registrant's ability to record, process, summarize and report financial information; and  
   
b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal 
control over financial reporting.  
 

 
 

 

/s/David Mathieson     

David Mathieson     

Executive Vice President and Chief Financial Officer     

(Principal Financial Officer)     

March 15, 2012     



 
 

EXHIBIT 32.1 
   

CERTIFICATIONS PURSUANT TO  
18 U.S.C. SECTION 1350 AS ADOPTED PURSUANT TO  

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  
   
In connection with the Annual Report of Comverge, Inc., a Delaware corporation (the “Company”), on Form 10-K for the year ended 
December 31, 2011 , as filed with the Securities and Exchange Commission on the date hereof (the “Report”), R. Blake Young, Chief Executive 
Officer of the Company, does hereby certify, pursuant to 18 U.S.C. §1350, that to his knowledge:  
   

(1) The Report fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and  
   

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the 
Company.  
   
   

   
The foregoing certification is being furnished solely to accompany the Report pursuant to 18 U.S.C. §1350, and is not being filed for purposes of 
Section 18 of the Securities Exchange Act of 1934, as amended, and is not to be incorporated by reference into any filing of the Company under 
the Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, whether made before or after the date hereof, 
regardless of any general incorporation language in such filing.  
 
   
   
   
   

   

 
 

  

 
 

 

/s/R. Blake Young     

R. Blake Young     

President and Chief Executive Officer     

March 15, 2012     



 
 

EXHIBIT 32.2 
   

CERTIFICATIONS PURSUANT TO  
18 U.S.C. SECTION 1350 AS ADOPTED PURSUANT TO  

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  
   
In connection with the Annual Report of Comverge, Inc., a Delaware corporation (the “Company”), on Form 10-K for the year ended 
December 31, 2011 , as filed with the Securities and Exchange Commission on the date hereof (the “Report”), David Mathieson, Chief Financial 
Officer of the Company, does hereby certify, pursuant to 18 U.S.C. §1350, that to his knowledge:  
   

(1) The Report fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and  
   

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the 
Company.  
   
   

   
The foregoing certification is being furnished solely to accompany the Report pursuant to 18 U.S.C. §1350, and is not being filed for purposes of 
Section 18 of the Securities Exchange Act of 1934, as amended, and is not to be incorporated by reference into any filing of the Company under 
the Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, whether made before or after the date hereof, 
regardless of any general incorporation language in such filing.  
 
   
   
   
   

   

 
 

  

 
 
 

 

/s/David Mathieson     

David Mathieson     

Executive Vice President and Chief Financial Officer     

March 15, 2012     


