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	   v.

PPL Electric Utilities Corp.

 
OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of 1-A Realty (1-A or Complainant) filed on January 4, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, which was issued on December 20, 2011, in the above-captioned consolidated proceedings.[footnoteRef:1]  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL or Respondent) on January 17, 2012.  For the reasons stated below, we will deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision, and dismiss the Complaints.  We shall, however, direct PPL to work with the Complainant in an effort to devise a mutually satisfactory solution to the foreign load problem at the mobile home park operated by the Complainant. [1:  	By Order issued March 23, 2011, ALJ Buckley granted an unopposed Motion to Consolidate filed by 1-A on May 10, 2010, and consolidated the two cases for the purposes of hearing, briefing and adjudication.] 


History of the Proceeding

 	On March 24, 2010, the Complainant filed two Formal Complaints[footnoteRef:2] (Complaints) against PPL, both of which pertain to the wiring for the streetlights at Red Maple Acres Mobile Home Park (Red Maple Acres or Park), which is operated by the Complainant.  The Complaint docketed at No. F-2010-2166554 pertains to an account previously in the name of Herbert and Phyllis Ruth (Ruth Complaint).  The Complaint docketed at No. F-2010-2166976 pertains to an account previously in the name of Karen Thompson (Thompson Complaint).  The Complaints, which are nearly identical in all material respects, alleged, inter alia, that because the prior underground wiring system servicing the streetlights in the Park was outdated, the Complainant notified the Park’s tenants in November 2008 that the streetlights in the Park would be connected to the closest residences, and the impacted residents would receive a $10 lot rent discount in return.  According to the Complaints, all residents signed the new street light regulations, after which the streetlights were rewired effective July 2009.  On August 21, 2009, and August 26, 2009, respectively, PPL notified the Complainant that it was transferring the Ruth and Thompson accounts to the Complainant due to the existence of foreign load.   [2:  	The Complaints are appeals from determinations by the Commission’s Bureau of Consumer Services (BCS) at BCS 2587705 (Ruth Complaint) and BCS 2587779 (Thompson Complaint).  ] 


 	The Complaints alleged that the residents of the Park have accepted the load from the streetlights; that Section 1529.1(b) of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1(b), permits a tenant to accept foreign load; that the load in question is de minimus and less than the $10 lot rent credit; that the Manufactured Home Community Rights Act, Act 261 of 1976, as amended by Act 80 of 2010,  allows an operator of a park to establish reasonable rules and regulations; that conversion back to the prior wiring system would impose a significant expense on the community and its residents; that the Park’s tenants include many elderly residents who desire to maintain the low rental fees; and that the residents with streetlights wired to their meters are being adequately reimbursed.  Attachment to Complaints at 1-2.  The Complainant requested that the Commission require PPL to return the accounts to the proper customers.  Complaint at 5.  Attached to the Ruth Complaint was a letter dated October 7, 2009, to PPL from Phyllis Ruth stating, inter alia, that she wants the streetlight to be attached to her meter, and asking PPL to put her account back in her name.

	PPL filed Answers with New Matter to the Ruth Complaint and the Thompson Complaint on April 16, 2010, and April 19, 2010, respectively (Answers).  PPL denied the material allegations of the Complaints, and alleged that that there is no such thing as a de minimus foreign load exception under Act 54;[footnoteRef:3] that PPL is required to transfer electric bills to a landlord upon discovery of foreign load; and that a tenant cannot instruct PPL to the contrary.  Answers at 2.  PPL asked the Commission to dismiss the Complaints.   [3:  	PPL is referring to Act 54 of July 2, 1993, P.L. 379, codified in various sections of Subchapter B (Discontinuance of Service to Leased Premises), of Chapter 15 (Service and Facilities), of the Code.] 


 	The Complainant filed Replies to PPL’s New Matter on April 30, 2010, denying the material allegations of the Respondent’s New Matter.  More specifically, the Complainant argued that the existence of an agreed-upon de minimus load does not preclude a property from being “individually metered” under 66 Pa. C.S. § 1529.1.  The Complainant asserted that a minimal foreign load is permitted by a Commission policy
statement, 28 Pa. B. 5497 (October 31, 1998),[footnoteRef:4] which provides that a utility is not required to place an account in a landlord’s name where a tenant has notified the utility to the contrary.  Replies at 1-2, citing Blackwell v. Equitable Gas Co., 55 Pa. P.U.C. 647 (1982).  The Complainant further asserted that, under the Commission’s policy statement, wiring does not have to be reconfigured to remove de minimus foreign load, even if the tenant has not agreed to accept it.  Id. at 2. [4:  	The Complainant is referring to Policy Statement Re: Resolution of Issues Common to Complaints Involving 66 Pa. C.S. § 1529.1 (relating to duty of owners of rental property), Docket No. L-00980137 (Order entered September 23, 1998).] 


An initial hearing was held on April 26, 2011, followed by a further hearing on August 23, 2011.  The Complainant and the Respondent were represented by counsel at both hearings.  The Complainant presented one witness and submitted ten exhibits.  PPL presented two witnesses and submitted seven exhibits.  Together, the two hearings generated 145 pages of testimony.  The record closed on September 15, 2011.  Main Briefs were filed by the Complainant and PPL on October 14, 2011 and October 15, 2011, respectively.  The Complainant filed a Reply Brief on October 24, 2011.  

 	ALJ Buckley’s Initial Decision dismissed the Complaint based on the ALJ’s conclusions that (1) Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, required PPL to place the tenants’ accounts in the name of 1-A Realty due to the existence of foreign load, and (2) the Complainant failed to meet its burden of proving that it is entitled to relief as required by Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  I.D. at 11.   The ALJ concluded that, because the Complainant failed to demonstrate that PPL had violated its duty under the Code or the Commission’s Regulations or Orders, the Commission does not have the authority to require PPL to take any action in response to 1-A Realty’s Complaint.  Id. at 7.  The ALJ rejected the Complainant’s argument that it should be permitted to continue wiring its streetlights to the meters of the residents, in exchange for a discount from their lot rents, because the residents have agreed to this arrangement.  The ALJ reasoned that “[e]ven if the residents would like the present arrangement to continue and see a monetary advantage therefrom, a private arrangement between the Complainant and its residents cannot ‘trump’ the law.”  Id. at 8.  The ALJ also rejected the Complainant’s argument that its arrangement with its residents is authorized by the Manufactured Home Community Rights Act.  The ALJ concluded that this Act “does not permit individuals to ignore other provisions of Pennsylvania law on the basis of a private agreement, even if the individuals enthusiastically support that agreement.”  Id.  While the ALJ acknowledged that the Complainant took its action in good faith to correct a safety concern, he found that the Complainant’s solution violated the Code, and must be corrected “unless the Complainant wishes to remain responsible for the twenty-one electric accounts.”  Id. at 10.  

Background

 	The Complainant operates a manufactured home community called Red Maple Acres Mobile Home Park in Lower Macungie Township, Wescosville, with approximately 200 lots that are leased from the Complainant and on which the residents place their manufactured homes.  N.T. (4/26/11) at 25.   The original wiring for the streetlights in Red Maple Acres was located directly underground in unmarked locations, without any conduit, when the Park was developed in the 1960’s.  The wiring was on a single circuit connected to one meter at the park’s central maintenance garage.  Id. at 26‑28.  However, after an incident in which a resident inadvertently severed the underground wiring, the Complainant determined that, due to recurring problems of a similar nature, the underground wiring presented a safety issue.  

 	The Complainant considered several options to replace the unsafe wiring.  The Complainant rejected the option of installing a new single circuit of underground wiring in conduits throughout the Park as too expensive.  This option would have required a contractor to cross and cut streets, and go underneath roads, the cost of which would have been passed through to residents in the form of lot rent increases.  Id. at 29, 55.  The Complainant considered and rejected the option of eliminating the streetlights altogether because it “didn’t make sense either.”  Id. at 30.  In lieu of these options, in 2008, the Complainant decided to wire the Park’s twenty-one streetlights to the electric meters of the closest residents.  Id. at 35, 63.  The Complainant also notified the Park’s residents that, depending on the outcome of the instant proceeding, they may be required to install individual lights on their lots, as is sometimes required in other manufactured home communities.   However, this also would not be the Complainant’s preferred solution, because the Park’s residents would incur the expense of buying an individual pole light and hiring an electrician to put wiring and conduit underground.  Id. at 31-32.    

 	Following notification to the Park’s residents of the streetlight rewiring and the receipt of signed acknowledgements at the end of 2008 from the residents in the form of registration updates for 2009, the Complainant rewired the streetlights by installing a new breaker box outside each affected residence, with a new underground line, enclosed in conduit, from the breaker boxes to the streetlights.  Accordingly, twenty of the approximately 200 lots have a streetlight connected to their meters.[footnoteRef:5]  PPL Exh. 3.  Based initially on the usage of all of the streetlights metered at the Park’s maintenance building, and subsequently on the usage of two lights that are metered at two unoccupied lots, in July 2009 the Complainant began providing a lot rent discount of $10 to each resident with a streetlight connected to his or her meter.[footnoteRef:6]     [5:  	There are twenty-one streetlights in the Park; however, one of the streetlights apparently is not connected to a residence.  PPL Exh. 3.]  [6:  	The average electric bill for the usage by streetlights metered at two empty lots was $8.21 (July 2009 through July 2010); $9.67 (August 2009 through August 2011); and $9.08 (August 2009 through June 2011).  N.T. (4/26/11) at 35-38, 45, 63; N.T. (8/23/11) at 69-70; Exhs. C-4, C-5, C-9, C-10.] 


 	In August 2009, Phyllis Ruth, a resident of Red Maple Acres, contacted PPL to ascertain whether the $10 credit was sufficient compensation for the electricity used by the streetlight connected to her meter and billed to her account.  N.T. (8/23/11) at 30.  A second resident, Karen Thompson, called PPL in August 2009 with a foreign load complaint.  On August 21, 2009, PPL sent the Complainant a letter advising it that, based on the foreign load situation, the Ruth account would be transferred to 1-A, along with an outstanding balance of $140.51.  Exh. C-6.  PPL sent a similar letter to 1-A concerning the Thompson account on August 26, 2009.  Exh. C-7.  After receipt of the letters from PPL, the Complainant turned off the breakers that control the streetlights at the units owned by Ms. Ruth and Ms. Thompson, but the remaining streetlights are still attached to residential meters and are still functioning.  N.T. (4/26/11) at 44-46, 50-52, 57-60, 65-66; N.T. (8/23/11) at 53.  

 	On September 17 and 18, 2009, PPL sent letters to Ms. Thompson and Ms. Ruth, respectively, informing them that their electric accounts had been transferred to the Complainant due to the presence of foreign wiring.  After PPL sent these letters, Ms. Ruth contacted PPL and stated that she did not want to go through with the investigation, and wanted the matter dropped.  N.T. (8/23/11) at 22.  PPL has refused written requests from Ms. Ruth and Ms. Thompson to have their electric accounts placed back in their names.  N.T. (8/23/11) at 56.

Discussion

 	As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel L. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, the Commission’s decision must be supported by substantial evidence on the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
 	
 	The ALJ made twenty Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

 	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties. Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Legal Standards

 	Section 1529.1 of the Code, which was added to the Code by Act 54 of 1993, P.L. 379, governs foreign load cases and provides as follows:

§ 1529.1. Duty of owners of rental property

(a) Notice to public utility.-- It is the duty of every owner of a residential building or mobile home park, which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.
	
(b) History of account.-- Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.-- Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

66 Pa. C.S. § 1529.1 (emphasis supplied).

Positions of the Parties

 	The Complainant has filed twenty Exceptions to the ALJ’s Initial Decision.  Exception No. 1 states that the ALJ “erred in his History, admitting C-8 letter of August 28, 2009 only for the limited purpose of reflecting [sic] the recollection of Complainant’s witness.”  Exc. at 1.  The Complainant argues that Exhibit C-8, a letter from the Complainant’s attorney to PPL, was substantive evidence of the Complainant’s notification to PPL that the foreign load had been removed.  Id.  In response, PPL states in its Reply Exceptions that this letter was an out-of-court statement by a declarant that the Complainant sought to introduce at hearing as substantive evidence through PPL’s witness.  PPL argues that the letter was properly excluded as hearsay under Pa.R.E. 801 and 802, and that the Complainant has offered no rule of evidence that would except Exhibit C-8 from exclusion under the hearsay rule.  PPL states that admitting the letter for the limited purpose of refreshing the recollection of PPL’s witness was appropriate.  R.Exc. at 1-2.

	The Complainant’s Exception No. 2 objects to Finding of Fact No. 13, which states that Phyllis Ruth contacted PPL in August 2009 with a foreign load complaint.  The Complainant states that Ms. Ruth contacted PPL only to determine if she was receiving a sufficient rent credit for the electricity used by the streetlight that was registered on her meter.  The Complainant argues that PPL’s witness acknowledged this fact, and that Ms. Ruth testified in her deposition[footnoteRef:7] that she did not lodge a complaint but merely asked a question about Act 54.  Exc. at 2.  In response, PPL argues that Finding of Fact No. 13 is correct because Ms. Ruth testified that she did not want the streetlight to be connected to her meter, and that she believed that the charges for the electricity used by the streetlight were higher than the $10 credit that she was receiving from the Complainant.  PPL argues that Ms. Ruth’s testimony shows that she did, in fact, lodge a foreign load complaint with PPL when she called to ask a question about Act 54.  R.Exc. at 2-3. [7:  	Ms. Ruth’s deposition testimony was admitted into evidence by stipulation of the Parties as PPL Exhibit 1.] 


	The Complainant’s Exception No. 3 objects to Finding of Fact No. 15, which states that Karen Thompson contacted PPL in August 2009 with a foreign load complaint.  The Complainant submits that Ms. Thompson testified that she contacted PPL only to determine if the $10 credit that she was receiving from the Complainant was sufficient.  Exc. at 2.  In response, PPL argues that Finding of Fact No. 15 is supported by Ms. Thompson’s testimony that she does not want the streetlight connected to her meter.  R.Exc. at 3-5.

	The Complainant’s Exception No. 4 objects to Finding of Fact No. 19, which states that “[a]t some point proximate to January, 2011” the Complainant disconnected the streetlights at the breaker boxes for Ms. Ruth and Ms. Thompson, but the remaining streetlights are still functioning.  I.D. at 6.  The Complainant argues that the evidence of record shows that these two streetlights were disconnected as of August 28, 2009.  Exc. at 2-3.  In response, PPL argues that, because the word “proximate” describes an order of time, a correct interpretation of Finding of Fact No. 19 is that the two streetlights were switched off “prior to” January 2011.  PPL states that, although this fact is not contested by either Party, the date that the streetlights were switched off at the Ruth and Thompson breaker boxes is irrelevant.  R.Exc. at 5.

	The Complainant’s Exception No. 5 objects to Finding of Fact No. 20, which states that PPL refused requests from Ms. Ruth and Ms. Thompson to have their electric accounts placed back in their names.  The Complainant argues that this Finding of Fact is erroneous because “neither resident ever requested that the accounts be taken out of their individual names in the first instance.”  Exc. at 3.  In response, PPL argues that the Complainant’s reasoning is faulty because the residents could have requested that their accounts be placed back in their names even if they previously had requested that the accounts be taken out of their names.  In addition, PPL argues that the record supports a conclusion that Ms. Ruth and Ms. Thompson requested that their accounts be placed back in their names only because the Complainant threatened to evict them for having complained to PPL.  R.Exc. at 5-6.

	The Complainant’s Exceptions Nos. 6 and 7 object to the ALJ’s interpretation of the phrase “not individually metered” as used in Section 1529.1 as meaning that an electric meter is registering foreign wiring.  The Complainant argues that the phrase should be interpreted “as a matter of physical fact” and that the ALJ erred by relying on a “changing PUC interpretation of the statute rendering the express language of the statute meaningless.”  Exc. at 3.  In response, PPL submitted that the ALJ correctly relied upon the Commission’s decision in Shank v. PPL Electric Utilities Inc., Docket No. C-2009-2087300 (Order entered August 31, 2009) in determining that the twenty-one meters in Red Maples Acres are not “individually metered.”   PPL states that, in Shank, the Commission held that the phrase “not individually metered” as used in Section 1529.1 means that the electric meter for the unit is registering foreign wiring.  PPL submits that the Commission did not err in the interpretation of the statute in Shank, and that the ALJ did not err in following binding Commission precedent.  PPL further argues that the Complainant has not explained what it believes to be the correct interpretation of the phrase, or provided any support for its statement that the Commission’s interpretation of the phrase has changed.  Instead, the Complainant “merely criticizes Judge Buckley, and the Commission generally, for having always interpreted the phrase ‘not individually metered’ in a way contrary to what Complainant wishes that phrase would mean.”  R.Exc. at 7-8.

	The Complainant’s Exception No. 8 argues that the ALJ erred by failing to follow Commission precedent, specifically a policy statement at Docket No. L-00980137 recognizing that minimal foreign loads are not contrary to the intent of Section 1529.1, and past Commission decisions allowing tenants to accept responsibility for minimal foreign load.  Exc. at 3.  In response, PPL argues that the policy statement relied upon by the Complainant has been discontinued; moreover, even if the policy statement remained in effect, it does not support the Complainant’s case because the record is clear that neither Ms. Ruth nor Ms. Thompson want to accept responsibility for foreign load on their meters.  In addition, PPL refers to Section 1530 of the Code, 66 Pa. C.S. § 1530, which provides that “[a]ny waiver of a tenant’s rights under this subchapter shall be void and unenforceable.”  R.Exc. at 8.

	The Complainant’s Exception No. 9 argues that the ALJ erred in failing to follow the Commission’s policy statement at Docket No. L-00980137, which holds that a utility is not required to place a tenant’s account in the name of the landlord where the tenant has notified the utility to the contrary, “the Commission expressly recognizing and interpreting that 1529.1(b) is superseded by the tenants notifying the utility of the willingness to accept financial responsibility for a utility account.”  Exc. at 4.  In response, PPL argues that the policy statement at Docket No. L-00980137 does not apply because it deals with a tenant accepting responsibility for an “individually metered unit.” PPL argues that in this case none of the twenty-one units in the Park were “individually metered” due to the streetlights having been placed on their meters by the Complainant.  R.Exc. at 8-9.

	The Complainant’s Exception No. 10 argues that the ALJ erred in not following a Commission Order entered on August 13, 1999, at Docket No. L-00990142, “adopting a new rule making for foreign loads” and withdrawing the proposed policy statement at Docket No. L-00980137.  The Complainant submits that “the proposed new rule making permits under certain circumstances a de minimus foreign load, most notably where there is some prior disclosure and consent of the Tenant.”  Exc. at 4.  In response, PPL argues that the Commission determined in 2004 that there is no de minimus exception to Act 54; that the policy statement relied upon by the Complainant required that accounts be placed in the name of the landlord even where the foreign load was characterized as de minimus; and that there was no evidence offered in this proceeding that common area street lighting would be classified as de minimus foreign load.  R.Exc. at 9.

	The Complainant’s Exception No. 11 argues that the ALJ erred in finding that the Complainant and the residents of the Park established a private agreement to trump the law, since the agreement is expressly permitted by Section 1529.1 and by “historical interpretations” of the Commission.  Because the arrangement is permitted by Act 54, the arrangement does not and was not intended to evade the law.  Exc. at 4.  In response, PPL argues that Section 1530 does not allow a landlord to cure a foreign load problem by having the tenant accept the foreign load.  PPL submits that any private agreement between the Complainant and its tenants is void as a matter of public policy under Section 1530.  PPL also argues that the evidence demonstrates that the Complainant’s tenants did not accept the foreign load that the Complainant put on their meters, and that the Complainant attempted to have the tenants “accept” the foreign load under apparent threat of eviction and boilerplate in the tenants’ lease agreements.  R.Exc. at 9-10.

	The Complainant’s Exception No. 12 argues that there was no evidence to support the ALJ’s conclusion that “in wiring individual residential meters to a common use facility, the Complainant created a foreign load situation comprising [sic] the individually metered status of the resident.”  Exc. at 4.  In response, PPL argues that the record evidence established that the Complainant placed foreign loads on the meters of the Park’s residents, and as a result, none of these units were “individually metered.”  R.Exc. at 10.  

	The Complainant’s Exception No. 13 argues that the ALJ erred in holding that disconnecting a streetlight at a resident’s breaker box does not remove the foreign load, where PPL stipulated that upon disconnection of the circuit at the breaker no electricity is going to the resident’s meter.  Exc. at 4-5.  In response, PPL argues that the act of simply switching off two of the streetlights on the Ruth and Thompson breaker boxes does not resolve the foreign load problem.  First, the Ruth and Thompson breaker boxes still have foreign wiring, and at the hearing the Complainant refused to agree that, upon resolution of this case, it would not switch on the streetlights.  Second, the nineteen other tenants in the Park still have foreign loads on their meters.  R.Exc. at 10-11.

	The Complainant’s Exception No. 14 argues that the ALJ erred by holding that the wiring for the streetlights must be removed completely from the residents’ meters, since the issue before the Commission is the existence of claimed foreign load, not the existence of claimed foreign wiring.  Exc. at 5.  In response, PPL argues that the Complainant does not acknowledge the full scope of the case before the Commission, which involves all twenty-one affected meters at the Park, nineteen of which continue to register foreign load.  Because the Complainant refused to agree that it will not switch on the circuits at the Ruth and Thompson breaker boxes when this case is concluded, PPL argues that the ALJ did not err in deciding that the Complainant must remove the wiring for the streetlights from all twenty-one meters if it wants PPL to return the accounts to the tenants’ names.  PPL submits that, if the Complainant does not wish to remove the wiring, it is not required to do so; however, in that case, all twenty-one of the affected accounts will remain in the Complainant’s name.  R.Exc. at 11.

	The Complainant’s Exception No. 15 argues that the ALJ erred in holding that a utility must place a tenant’s account in the landlord’s name in all cases where foreign load is discovered.  Citing Burton v. PECO Energy Co., Docket No. F-00339578 (Order entered September 23, 1998), the Complainant argues that the Commission has held that only where a foreign load “dispute” occurs may the utility pursue collection of unpaid amounts from a landlord, and that no “dispute” is present in this case.  Exc. at 5.  In response, PPL first argues that a foreign load dispute has occurred in the case, referring to its responses to Exceptions Nos. 2, 3, 5, 8 and 11, supra.  Second, PPL cites three decisions issued by the Commission holding that a utility is required by Section 1529.1 to place an account in the landlord’s name upon the discovery of foreign load.  Harman v. PPL Electric Utilities Corp., Docket No. C-20031793 (Commission Final Order entered September 8, 2004); Ward v. PPL Utilities, Inc., Docket No. C-00992784 (Commission Order entered September 1, 2000); Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Order entered August 7, 1997).  R.Exc. at 12.

	The Complainant’s Exception No. 16 argues that the ALJ erred in directing PPL to transfer the accounts of tenants not involved in this proceeding to the name of the Complainant.  The Complainant asserts that the ALJ has exceeded the scope of the issues raised in the appeals [from the decisions of the Bureau of Consumer Services].  Exc. at 5.  In response, PPL asserts that nineteen other instances of foreign load in the Park are involved in this case, which is not limited to the Ruth and Thompson meters.  PPL argues that it raised the issue of the foreign load on multiple meters in its New Matter.  In addition, at the hearing, PPL’s witnesses testified that PPL knew of nineteen additional foreign load situations in the Park that had to be resolved because PPL has an obligation under Act 54 to transfer those accounts to the Complainant in addition to the Ruth and Thompson accounts.  PPL argues that the scope of this proceeding includes all twenty-one cases of foreign wiring in the Complainant’s Park.  R. Exc. at 12-13.

	The Complainant’s Exception No. 17 argues that the ALJ’s ruling that the Complainant has to correct all foreign loads “permanently, completely and safely” is “ultra vires and further, incapable of objective compliance” since the judgment as to whether foreign load has been removed as directed lies with PPL as the “sole and final arbiter.”  Exc. at 5-6.  In response, PPL argues that the Complainant is not being forced to remove foreign loads because it has the option to keep the twenty-one accounts in its name.  In addition, PPL argues that the Complainant’s argument that it is incapable of “objectively complying” with the alternative directive is absurd, since previously the streetlights were wired on a separate circuit.
	The Complainant’s Exception No. 18 simply states that the ALJ erred in failing to order PPL to place the Ruth and Thompson accounts back in the names of the affected tenants.  Exc. at 6.  In response, PPL incorporates its Replies to previous Exceptions.  R.Exc. at 14.

	The Complainant’s Exception No. 19 states that the ALJ erred “in failing to recognize a de minimis [sic] exception.”  Exc. at 6.  In response, PPL incorporates its Replies to previous Exceptions.  R.Exc. at 14.

	The Complainant’s Exception No. 20 states that the ALJ failed to recognize the written agreement of the affected residents to accept the load from the streetlights and their reimbursement for the load.   Exc. at 6.  In response, PPL incorporates its Replies to previous Exceptions.  R.Exc. at 14.

Disposition

		The resolution of this proceeding turns primarily on issues of law rather than fact.  Specifically, the questions presented are (1) whether there is an exception to the requirements of Act 54 where a tenant has agreed to accept foreign load; and 
(2) whether there is a de minimus exception to the requirements of Act 54.  For the reasons discussed below, we determine that there are no such exceptions, and that PPL was required by Act 54 to transfer the tenants’ accounts to 1-A upon the discovery of foreign load.  Given our disposition of these issues, a third issue that must be addressed is whether turning off the breakers for the streetlights is sufficient to remove the foreign load, or whether the new electric wiring for the streetlights also must be removed.  Before addressing the detailed Exceptions and Reply Exceptions filed by the Parties, we first will address these issues.

		The first question presented is whether a private agreement between a landlord and a tenant can “trump” the requirements of Act 54.  The ALJ held that:

“[e]ven if the residents would like the present arrangements to continue and see a monetary advantage therefrom, a private agreement between the Complainant and its residents cannot ‘trump’ the law. . . .  The willingness of the residents to agree to foreign wiring on their electric meters cannot supersede the requirements of [Act 54].”

I.D. at 8-9.  

		This is an issue that the Commission has considered several times over the years as our foreign load policy has evolved.  Prior to the enactment of Act 54 in 1993, the Commission recognized a tenant’s agreement to accept financial responsibility for foreign load.  Blackwell v. Equitable Gas Co., 55 Pa. P.U.C. 647 (1982) (tenant and account holder, who collected monies from other tenants to pay the utility bills, was responsible for the bills).  This decision, which was cited extensively by the Complainant, predates the enactment of Act 54 in 1993 and therefore has no relevance.  In 1998, the Commission issued a proposed policy statement to implement Act 54 that, inter alia, allowed “acceptable foreign load,” which was defined as foreign load that had been disclosed in writing to the tenant and for which the tenant had notified the utility that he or she would accept responsibility.”  Proposed Policy Statement Re: Resolution of Issues Common to Complaints Involving 66 Pa. C.S. § 1529.1 (relating to duty of owners of rental property), Docket No. L-00980137 (Order entered September 23, 1998), 28 Pa. B. 5497 (October 31, 1998) (1998 Proposed Policy Statement).  However, the 1998 Proposed Policy Statement was never finalized by the Commission, and instead was withdrawn and replaced by proposed regulations in 1999.  Proposed Rulemaking Order Re: Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered August 13, 1999) (1999 Proposed Rulemaking).  The Commission again proposed to allow foreign load where there was prior disclosure and a tenant agreed to pay for it; however, a proposed caveat was added requiring a Commission finding, after notice and an opportunity to be heard, that the tenant had agreed to accept foreign load.  The 1999 Proposed Rulemaking in turn was never finalized, and was discontinued in 2005.  Discontinuance of Proposed Rulemaking Regarding Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered 
October 7, 2005).  The basis for the discontinuance of the 1999 Proposed Rulemaking was the fact that the Commission’s adjudication of several foreign load complaints had resolved a number of foreign load issues and rendered a rulemaking unnecessary.  Accordingly, neither the 1998 Proposed Policy Statement, which has been cited frequently by the Complainant, nor the 1999 Proposed Rulemaking has any relevance to this proceeding, since neither was adopted in final form by the Commission.[footnoteRef:8]   [8:  	See, Tasker v. PP&L, Inc., Docket No. C-00003249 (Initial Decision of ALJ Weismandel issued July 18, 2000, Commission Final Order entered August 29, 2000) at 13, n. 2 (reliance on the 1999 Proposed Rulemaking is contrary to law; unless and until the proposed regulations are adopted in accordance with applicable statutory requirements they are a nullity).] 


	 	Accordingly, the relevant authority is the case law that has developed through the adjudication of foreign load cases by the Commission since the enactment of Act 54 in 1993.  A review of the Commission’s relevant decisions demonstrates that it now is well settled that a tenant’s agreement to accept foreign load does not relieve the utility of its responsibility under Act 54 to transfer the tenant’s account to the landlord.  In a series of cases, the Commission has rejected the argument that Act 54’s requirements should not apply where the tenant was aware of foreign load and agreed to accept it.  Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F-2009-2101282 (Order entered July 16, 2010); Tasker v. PP&L, Inc., Docket No. C-00003249 (Commission Final Order entered August 29, 2000); Warfel v. Pennsylvania Power & Light Co., Docket No. 
C-000967875 (Commission Final Order entered January 7, 1998); Angle v. Metropolitan Edison Co. et al., Docket No. C-00956597 et seq. (Order entered November 27, 1996).
 
 	We therefore conclude that the ALJ’s holding was correct.  Section 1529.1 of the Code requires that a utility “forthwith” list the account for the premises in the name of the owner upon learning of the existence of foreign load, and the statutory requirement imposed on utilities is mandatory rather than discretionary.  Section 1530 of the Code provides that a tenant’s waiver of rights under Act 54 is void and unenforceable.  If this statutory requirement, which does not provide for an exception based on private agreements between landlords and tenants, were interpreted differently, utilities would be placed in the difficult position of reviewing, confirming and monitoring private agreements between third parties.  The instant case provides a good illustration of difficulties that would result if utilities were required to oversee and administer contracts between customers and their landlords.  On the one hand, the Complainant insists that its tenants have agreed to the placement of foreign load on their meters; on the other hand, PPL believes that the record demonstrates that neither Ms. Ruth nor Ms. Thompson wanted a streetlight connected to their meter, and that they requested that their accounts be placed back in their names only because the Complainant threatened to evict them for having complained to PPL.  R.Exc. at 5-6.  It is probable that similar differences of opinion between the Complainant and PPL regarding the validity of agreements between the other affected tenants would arise.  Accordingly, this case demonstrates why public utilities should not be forced into the difficult role of overseeing contracts between their customers and their customers’ landlords.  Noting that the utility would not be a party to such a contract, it also would be beyond the scope of the Commission’s authority to oversee contracts between parties over which we have no jurisdiction.[footnoteRef:9]  Accordingly, based on our prior decisions interpreting the requirements of Act 54, as well as the policy reasons underlying these requirements, we conclude that there is no “private agreement exception” to the requirements of Act 54. [9:  	 Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. 
C-2008-2056428 (Order entered May 21, 2010) (the Commission does not have subject matter jurisdiction over a dispute between a property owner and a tenant – two non-utility parties).] 

 	 	The second question presented is whether there is a de minimus exception to the requirements of Act 54.  The ALJ did not explicitly address the Complainant’s argument that the existence of de minimus foreign load does not preclude a property from being “individually metered” under Section 1529.1.   We note that the 1998 Proposed Policy Statement and 1999 Proposed Rulemaking both proposed a de minimus load exception to Act 54.  However, as discussed above, neither the 1998 Proposed Policy Statement nor the 1999 Proposed Rulemaking was finalized, and both were discontinued.  Turning to the Commission’s decisions on this issue, the Commission clearly has determined that there is no such exception under Act 54, and that any dispute regarding the financial responsibilities of the parties is a matter outside of this Commission’s jurisdiction.  Hale v. UGI Penn Natural Gas, Inc., Docket No. C-2010-2206955 (Order entered March 1, 2012); Corazzini v. UGI Penn Natural Gas, Inc., Docket No. 
F-2009-2101282 (Order entered July 16, 2010); Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010); Harman v. PPL Electric Utilities Corp., Docket No. C-20031793 (Commission Final Order entered September 8, 2004); Ward v. PPL Electric, Inc., Docket No. C-00992784 (Order entered September 1, 2000); Tasker v. PP&L, Inc., Docket No. C-00003249 (Commission Final Order entered August 29, 2000).  

	Having determined that there are no de minimus or “tenant agreement” exceptions to Act 54, the remaining issue is what act is required to remove the foreign load from the tenants’ meters in Red Maple Acres.  PPL’s position is that turning off the breaker switches for the streetlights is insufficient because it would be too easy for the Complainant to turn on the breaker switches after the instant proceeding is concluded.  N.T. (8/23/11) at 55, 61.  PPL considers “foreign load” to be the same as “foreign wiring.”  Id. at 57.  According to PPL, removing the foreign load would require the removal of the wiring to the tenants’ meters, and the installation of separate meters for each one of the streetlights, which would require the establishment of approximately twenty-one separate electric accounts in the name of the Complainant.  The monthly bills for each of the separate accounts would include recurring monthly customer and administrative charges.  N.T. (8/23/11) at 64-66.   The Complainant argues that the ALJ erred by holding that the wiring for the streetlights must be removed completely from the residents’ meters, since the issue before the Commission is the existence of claimed foreign load, not the existence of claimed foreign wiring.

	The issue of what corrective action must be taken to remove foreign load turns on the facts and circumstances of each case.  In this case, the ALJ concluded that the foreign load problem cannot be resolved simply by turning off the street lights at the breaker box of each affected resident.  “The wiring for the street lights must be removed completely from the residents’ meters and the lights metered separately from any residential meter and account.”  I.D. at 10, n. 5.  Given the ease with which the street lights could be re-energized by the flip of a breaker switch after this case is concluded, we agree that simply turning off the switch for the lights in the breaker boxes would be insufficient.  If we were to conclude otherwise, we again would be placing PPL in the position of having to police the streetlights at Red Maple Acres in perpetuity to determine whether or not foreign load exists.  We believe the record in this case demonstrates that the Complainant has several options for removing the foreign load.  Rather than dictate the precise measures that must be taken to effectively remove the foreign load, we will direct PPL to work with the Complainant to attempt to devise a solution that is acceptable to both parties.  

	Turning now to the twenty detailed Exceptions filed by the Complainant, we shall deny Exception No. 1.  We have determined that simply turning off the switch for the streetlights at the Ruth and Thompson residences did not effectively remove the foreign load from those accounts.  Since PPL was not obligated to return the Ruth and Thompson accounts to the tenants, the purpose for which Exhibit C-8 was admitted is not relevant.  We also shall deny Exceptions Nos. 2 through 5, all of which object to Findings of Fact that are not material to the outcome of this proceeding.  We shall deny Exceptions Nos. 6, 7 and 12, which argue that the ALJ misinterpreted and misapplied the phrase “not individually metered” in Section 1529.1.  The ALJ correctly concluded that the Ruth and Thompson accounts were not individually metered for the purposes of Section 1529.1.  We shall deny Exceptions Nos. 8 through 10, which argue that the ALJ erred by not following the 1998 Proposed Policy Statement and the 1999 Proposed Rulemaking.  As discussed above, the proposed policy statement and the proposed regulations never were finalized and have no legal significance.  We will deny Exceptions Nos. 11 and 15, since, as discussed above, there is no “private agreement” exception to the requirements of Act 54.  We shall deny Exceptions Nos. 13 and 14 since, as discussed above, we conclude that simply switching off the streetlights at the breaker boxes is not sufficient to remove the foreign load from the tenants’ accounts.  We shall deny Exception No. 16, since it is undisputed that the other streetlights in the Park have been wired in the same manner as those wired to the Ruth and Thompson meters.  We will deny Exception No. 17, since we have concluded that simply turning off the switches for the streetlights at the breaker boxes would be insufficient to remove foreign load.  However, we will direct PPL to work with the Complainant after the conclusion of this proceeding in an attempt to devise a mutually acceptable means of removing the foreign load from the tenants’ accounts.  Finally, we shall deny Exceptions Nos. 18, 19 and 20.  As discussed above, there are no de minimus or “tenant agreement” exceptions to the requirements of Act 54, and the ALJ did not err in failing to order PPL to place the Ruth and Thompson accounts back in the name of the tenants.

			Conclusion

		For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision consistent with this Opinion and Order;  THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of 1-A Realty, filed on January 4, 2012, to Administrative Law Judge Dennis J. Buckley’s Initial Decision issued on December 20, 2011, are denied.

		2.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaints of 1-A Realty against PPL Electric Utilities Corporation at F-2010-2166554 and F-2010-2166976 are dismissed.

		4.	That PPL Electric Utilities Corporation is directed to work with 1-A Realty in an effort to devise a mutually satisfactory means of removing the foreign load at Red Maple Acres Mobile Home Park.

		5.	That these proceedings shall be marked closed.
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