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HISTORY OF THE PROCEEDING
On December 29, 2009, Lidia Shan (“Shan” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Verizon Pennsylvania, Inc. (“Verizon” or “Respondent”), alleging that there were incorrect charges on her bill.  In a letter attached to the complaint, the Complainant also alleged the following:  (1) that Verizon did not offer flexibility in discounting the monthly payments when her telephones were suspended, at her request, for nine (9) months; (2) that when she arranged for her telephone service to be suspended in September 2008, she was told that her monthly bill would be $1.00 as it was in 2007; (3) that when she received the bill from Verizon the charge was only $1.00 to $2.00 less than her  regular telephone bill; and (4) that the Verizon representatives could not explain why she had to pay for dial tone line and voice line while her telephones were out of service.
  The complaint was a timely appeal of the decision issued by the Commission’s Bureau of Consumer Services (“BCS”) at Case No. 2520207.  



On January 20, 2010, the Respondent, through its counsel, filed an answer.  In the answer, the Respondent admitted that the Complainant previously had two telephone accounts.  The Respondent averred that the Complainant voluntarily disconnected the two accounts by November 30, 2009.  The Respondent admitted that the Complainant contacted its business office on September 5, 2007, and requested that her service be temporarily suspended effective September 17, 2007.  The Respondent stated that the Commission approved a promotional offering in 2007.  Under the promotion, residential customers who temporarily suspended their service were eligible for a monthly credit for up to six months.  The Respondent admitted that the Complainant contacted its business office on September 4, 2008, and requested that her service be temporarily suspended effective September 18, 2008.  The Respondent denied that the Complainant was offered a promotional rate for the temporary suspension of service in 2008.  The Respondent stated that the promotional offering ended in November 2007.  The Respondent admitted that the Complainant was billed $13.00 plus tax while her service was temporarily suspended in 2008, instead of her regular bill of $16.00 plus tax.  The Respondent averred that it charged the Complainant in accordance with its Commission-approved tariff. 



By correspondence received by the Commission on February 5, 2010, the Complainant responded to the Respondent’s answer.  The Complainant asked the Commission to revise the Respondent’s tariff structure concerning temporary suspension of service.  The Complainant requested that the hearing be scheduled when she returned to the United States.


By hearing notice dated July 1, 2010, the parties were notified that an initial telephonic hearing in this case was scheduled for Monday, August 2, 2010, at 10:00 a.m. before Administrative Law Judge Mark A. Hoyer.  By corrected hearing notice dated July 13, 2010, the hearing date was changed to Tuesday, September 14, 2010.  A prehearing order dated July 15, 2010, was sent to the parties.  


By corrected hearing notice dated July 16, 2010, the hearing was changed to an initial in-person hearing before Administrative Law Judge Cynthia Williams Fordham.  


On August 6, 2010, the Respondent’s counsel requested a continuance.  By hearing cancellation/reschedule notice dated August 12, 2010, the hearing date was changed to Thursday, September 23, 2010.  Subsequently, the undersigned sent Prehearing Order #2, dated August 20, 2010, to the parties.


A hearing was held in this matter in the Philadelphia Regional Office on September 23, 2010, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Lidia Shan, testified in support of the complaint.  Janet L. Miller, Esquire, represented Verizon.  The Respondent presented one witness, Regina Ryan, a public policy and regulatory manager for the Respondent, who sponsored one exhibit-Verizon Exhibit 1 – Verizon Pennsylvania Tariff, Pa.P.U.C. Section 27, 42nd Revised Sheet 1-Suspension of Service and Local General Tariff Pa.P.U.C. No. 1, Section 1 Original Sheet 23HJ.  The exhibit was admitted into the record.


During the hearing, the Complainant stated that the Respondent failed to respond to her discovery request concerning costs associated with a suspended telephone account (Tr. 43, 44).


The Respondent’s counsel denied receiving this request and asked that the Complainant produce the letter requesting this information (Tr. 111, 112). 



The record was held open for the Complainant to submit the letter as a late filed exhibit.



On September 24, 2010, the Complainant submitted a cover letter and a copy of her letter dated January 27, 2010, which was addressed to Secretary McNulty.  


By correspondence dated October 11, 2010, the Respondent, through its counsel, explained that the January 27, 2010 letter was not sent to the Respondent.  Therefore, the Respondent requested that the Complainant’s statements alleging that the Respondent failed to provide requested discovery information be stricken from the record or given no evidentiary weight.  



In her letter dated October 15, 2010, the Complainant stated that she did not send the January 27, 2010 letter to Ms. Miller or Ms. Ryan because Verizon was requesting that her complaint be dismissed.  She stated that she was asking the Commission to investigate Verizon’s service fees and costs.  The Complainant requested that her statements be accepted as evidence.


By correspondence, dated November 4, 2010, the Complainant stated that Verizon informed her that the fee for suspending her telephone from November 2010 to September 2011 would be $4.00 a month.


After reviewing the correspondence provided by the parties, the undersigned sustained the Respondent’s objection and the Complainant’s January 27, 2010 letter will not be admitted as a late filed exhibit.  

The record consists of a 117 page transcript and one exhibit.  The record closed on November 29, 2010.
FINDINGS OF FACT
1. The Complainant is Lidia Shan, 301 Byberry Road, Apartment F-14, Philadelphia, PA 19116. 

2. The Respondent is Verizon Pennsylvania, Inc., a certificated public utility subject to the jurisdiction of the Commission.

3. The Respondent provided telephone service to the Complainant at her Byberry Road apartment, the service address, at account numbers (215) 677-6471 and (215) 677-7674 (Tr. 7).
4. In 2007, the Respondent offered a promotion whereby customers that temporarily suspended their service between September 4, 2007, and November 21, 2007, qualified for a credit of $18.00 toward the normal $26.00 nonrecurring temporary suspension charge and a monthly credit of $13.50 for up to six months during the requested temporary suspension period (2007 Promotion) (Tr. 73; Verizon Ex. 1).
5. The 2007 Promotion was set forth in Tariff Pa. P.U.C. – No. 1 Local General Tariff Pa. P.U.C. No. 1, Section 1 Original Sheet 23HJ.  This section became effective on September 4, 2007 (Tr. 73; Verizon Ex. 1). 

6. The Complainant participated in the 2007 Promotion during the 2007/2008 temporary suspension of her telephone services (Tr. 74).

7. The Complainant called the Respondent on September 8, 2008, and asked to temporarily suspend service to two telephone numbers (Tr. 35, 36).
8. The Complainant’s monthly bill from the Respondent is usually $16.00 - $17.00 for regular service (Tr. 15).

9. In 2008 the Complainant’s monthly bill from the Respondent was $14.00 - $15.00 for temporarily suspended service (Tr. 15).
10. The 2007 Promotion did not apply to the Complainant’s temporary suspension of service in 2008 (Tr. 74; Verizon Ex. 1).  
11. Temporary suspension of service allows a customer to keep his/her telephone number.  At the customer’s request, Verizon will provide a recording to incoming callers that service has been temporarily suspended.  Verizon will also provide a referral number to incoming callers, at the customer’s request.  During temporary suspension of service, Verizon’s facilities and the physical connection from the central office to the customer’s home are still in place (Tr. 68, 69, 74, 75, 104).  

12. When a customer disconnects service, his/her telephone number is returned to the pool of available numbers after thirty days.  If the customer reapplies for service, there is an installation charge and short waiting period for service restoration (Tr. 75).
13. The Respondent’s Commission-approved tariff at Pa. P.U.C. No. 1, Section 27, governs temporary suspension of service (Tr. 67; Verizon Ex. 1).
14. The Respondent’s tariff provides for the following charges for temporary suspended service:  temporary suspension charge (non-recurring), dial tone line charge, line cost charge, telephone company equipment, charge listings, custom calling services, touch tone, wire maintenance plans, and Federal Universal Service Fund (Tr. 70, 71; Verizon Ex. 1).

15. The Complainant cancelled the (215) 677-7674 telephone number in the summer of 2009 (Tr. 7).

DISCUSSION


Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about charges that are in the Respondent’s Commission – approved tariff.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332(a), 66 Pa.C.S. §332(a), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Cmwlth 1998), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Cmwlth 93). 



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



In her complaint, the Complainant alleged there were incorrect charges on her bill for temporary suspended service.  During the hearing, the Complainant asked that the Respondent’s tariffs regarding temporarily suspended service be revised on the basis that the tariffs are “illogical, unjustifiable and unreasonable.”  (Tr. 10, 27).  The Complainant specifically questioned why she was billed for the following charges while her service was temporarily suspended:  dial tone phone line charge, line cost charge, telephone company equipment, charge listing, custom calling service, touch tone and wire maintenance plans, and the Federal Universal Service Fund charge.  The Complainant testified that, during temporary suspended service, the telephone number is not functioning, nor is it in use.  Therefore, the Complainant asserted that since the Respondent is not providing any services, no labor costs are involved (Tr. 11).  Furthermore, the Complainant argued that the same charges and fees should apply to both temporary suspended service and disconnected service (Tr. 12).  The Complainant said that she asked the Respondent to give her information regarding the costs for suspension and disconnection and that the Respondent did not answer (Tr. 43, 44).  The Respondent’s counsel requested a copy of the communication (Tr. 44).  The Complainant agreed to supply it as a late filed exhibit (Tr. 56. 57).


The Complainant testified that her monthly bill from the Respondent is $16.00 - $17.00 for regular service (Tr. 15).  Thus, she was contesting the $14.00 - $15.00 monthly bill for temporary suspended service (Tr. 15).  The Complainant also testified that, on September 8, 2008, she called the Respondent and asked to temporarily suspend service to two telephone numbers.  The Respondent’s employee allegedly told the Complainant that she would be paying $1.00 per month, as she did during the previous temporary suspension of service in 2007 (Tr. 35, 36).



At the conclusion of the Complainant’s case, the Respondent’s attorney moved to dismiss the complaint on the basis that the Complainant failed to sustain her burden that the approved tariff was unreasonable (Tr. 62).



The Complainant denied that she had the burden of proof (Tr. 63).  She said that Verizon was required to provide evidence to show the difference in cost between a disconnected line and a suspended line (Tr. 63). 



The undersigned agreed that the Complainant had the burden of proof.  However, the ruling on the motion was held in abeyance to allow the Respondent to provide the applicable tariff so that a determination could be made based on evidence (Tr. 64). 



Regina Ryan, a manager in the Respondent’s public policy and regulatory department, testified that suspension of services is governed by Pa.P.U.C. Section 27, 42nd Revised Sheet 1 (Tr. 65, 68; Verizon Ex. 1).  The pertinent portions provides as follows:

SUSPENSION OF SERVICE

A. REGULATIONS
1. CLASSES OF SERVICE SUSPENDED
Business, Pay Telephone Lines or Residence local exchange service may be suspended at the customer’s request without termination of contract subject to the regulations and rates shown following.

2. SUSPENSION RESTRICTION

…

3. INTERCEPTION OR REFERENCE OF CALLS
When service is suspended the telephone operator will advise any one calling the customer’s telephone that service is temporarily suspended, or, if the customer desires the calls referred to another telephone, the operator will give the call number of the designated telephone to the calling party.

4. SUSPENSION PERIOD
…

Both inward and outward service may be suspended for one week or longer. 

Temporary suspension is available to a customer for a maximum period of nine (9) months. The customer’s number must be working for at least 90 days in a calendar year.  
(Tr. 69, 70; Verizon Ex. 1).
B. RATES
1.  MISCELLANEOUS NONRECURRING CHARGE
A miscellaneous nonrecurring charge as specified in section 22C of this Tariff applies at the time of suspension.

2. INWARD SERVICE SUSPENSION

No allowance is made in the customer’s monthly rates during the period of suspension.

3. INWARD AND OUTWARD SERVICE SUSPENSION
a. Suspension of 30 days or less.

b. Suspension of Longer than 30 days.

(1) Residence Service

The customer will be billed the full monthly rate of the following:

-Dial Tone Line Charge (USOC-DTLAX) as specified in Local General Tariffs Pa. P.U.C. –Nos. 180A, 182, 182A, 185B and 185C.

-Line Cost Charge (USOC-9ZR11)

-Telephone Company Equipment, Charge Listings, Custom Calling Service, Touch-tone and Wire Maintenance Plans.

-Federal Universal Service Fund (FUSF)  
(Tr. 71; Verizon Ex. 1).
C.  MISCELLANEOUS NONRECURRING CHARGES 

…

3. CHARGES
…

b. Temporary Suspension Charge $26.00 
(Tr. 71; Verizon Ex. 1).


Ms. Ryan explained that there was a promotion for customers who were going to temporarily suspend their service between September 4, 2007 and November 21, 2007 (Tr. 73). The customers qualified for a credit of $18.00 on the non-recurring charge.  Therefore, the normal charge of $26.00 was reduced to $8.00.  In addition, the customers received a monthly credit of $13.50 for up to six months during the temporary suspension period (Tr. 73; Verizon Ex. 1).  After the six month period, the customer would be billed at the full monthly rate (Tr. 73; Verizon Ex. 1).



Ms. Ryan testified that the Complainant received bills for the months of October 2007 through March 2008 in accordance with the 2007 promotional tariff (Tr. 74; Verizon Ex. 1).  This promotion was not available for service suspensions that were requested after November 21, 2007 (Verizon Ex. 1).


The Respondent is required to charge its customers according to its Commission-approved tariff.  The Public Utility Code requires that “every rate made, demanded or received by any public utility…shall be just and reasonable and in conformity with regulations and orders of the Commission.”  66 Pa.C.S.A. § 1301.  The Code further mandates that no utility shall demand or receive a rate that is greater or less than that specified in its tariffs.  66 Pa.C.S.A. 
§ 1303.  



A utility’s Commission-approved tariff has the force of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Co., 32 Pa. Cmwlth. 319, 379 A.2d 339 (1977), Brockway Glass Co. v. Pa. Public Utility Commission, 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981), Pennsylvania Electric Co. v. Pa. Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. 1995).  


The evidence in the record shows that the Commission approved the Respondent’s tariff for temporary suspension of service and the tariff for the 2007 promotion.  Under the promotion, the Complainant received a special discount when she temporarily suspended her telephone service in September 2007.  When the Complainant temporarily suspended her telephone service in September 2008, the Respondent billed the Complainant based on the approved tariff which was in effect in 2008.  Therefore, the Respondent complied with its tariff and the Public Utility Code and the Commission’s regulations when it billed the Complainant. 
Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Public Utility Commission, 140 Pa. Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).


During the hearing, the Complainant stated that the Respondent failed to respond to her discovery request concerning costs associated with a suspended telephone account versus the costs for a disconnected line (Tr. 43, 44, 89, 90).  Since the Respondent’s counsel denied receiving such request, she asked the Complainant to produce the letter requesting this information (Tr. 111, 112). 



The record was held open for the Complainant to submit the letter as a late filed exhibit.



On September 24, 2010, the Complainant submitted a cover letter containing an article published in the North East Times and a copy of her letter dated January 27, 2010, addressed to Secretary McNulty.  In the January 27, 2010 letter she objected to Verizon’s request that the complaint be dismissed.  She requested that a hearing be held when she returned to the United States.  In addition, she said, “I believe that the PA. P.U.C. has a legal, moral and social obligation and responsibility to oppose Verizon’s charges and insist that Verizon provide the documentation that reflects the actual costs to Verizon whenever a telephone is place on temporary suspension.”  Letter ¶ 5. 



The Respondent responded by correspondence dated October 11, 2010.  The Respondent stated that the letter fails to prove that the Complainant requested but did not receive information from Verizon PA concerning the costs to the Company to offer and maintain a telephone account that is temporarily suspended at the Complainant’s request.  The letter is addressed to the Commission and there is no evidence that copies were provided to others.  Since the January 27, 2010 letter was not a permitted filing, the Respondent’s counsel did not look for this filing.  The Complainant did not provide a copy of the letter to Ms. Ryan or Ms. Miller.  Accordingly, the Respondent requested that the Complainant’s statements during the hearing regarding the Respondent’s failure to provide requested discovery information be stricken from the record or given no evidentiary weight.  



In her letter dated October 15, 2010, the Complainant stated that she did not send the January 27, 2010, letter to Ms. Miller or Ms. Ryan because Verizon was requesting that her complaint be dismissed.  She stated that she wrote to the Commission asking that Verizon’s service fees and costs be investigated.  The Complainant requested that her statements be accepted as evidence.



Subsequently, the Complainant submitted correspondence, dated November 4, 2010, concerning the amount she would be charged for a temporary suspension of her telephone account in 2010.



The information provided by the parties shows that the Complainant did not request information from the Respondent concerning the costs associated with a temporarily suspended telephone account or a disconnected line.  Consequently, the Complainant’s statements concerning the Respondent’s failure to respond to her discovery request are incorrect and will not be considered.


Since this case involves existing rates, the Complainant has the burden of proving that the tariff is unreasonable, unjust or in violation of a Commission regulation or order.  The Complainant did not bear her burden of showing that the existing rate should be changed.  Consequently, the complaint is dismissed.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701; 52 Pa. Code § 5.102(d)(1).
2. The Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332 (a), 66 Pa. C. S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Cmwlth. 1993), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Cmwlth. 1998).
3. A utility’s Commission-approved tariff has the force of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Co., 32 Pa. Cmwlth. 319, 379 A.2d 339 (1977), Brockway Glass Co. v. Pa. Public Utility Commission, 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981), Pennsylvania Electric Co. v. Pa. Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. 1995), Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Cmwlth. 1997).
4. Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Public Utility Commission, 140 Pa. Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).

5. The Complainant has not sustained her burden of proof.  66 Pa.C.S. 
§ 332(a), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Cmwlth. 1993).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Lidia Shan against Verizon Pennsylvania, Inc. at Docket No. C-2009-2150021 is dismissed and


2.
That the record in this case be marked closed.

Dated: March 28, 2012
_________________________________






Cynthia Williams Fordham








Administrative Law Judge
� 	The Complainant noted that she was out of the country in December 2009 and that she would not return until September 2010.
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