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	Roy Winston

	  C-2010-2181504

	v. 

	

	Philadelphia Gas Works  
	



OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on February 10, 2012, in the above-captioned proceeding.  The Initial Decision dismissed the Formal Complaint (Complaint) filed by Roy Winston (Complainant) against Philadelphia Gas Works (PGW) based on the doctrine of res judicata.  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the Initial Decision, consistent with this Opinion and Order.     

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On June 1, 2010, the Complainant filed a Complaint against PGW, alleging incorrect charges on his PGW gas bill for his property at 3029 Germantown Avenue, Philadelphia, Pennsylvania (service address).  The Complainant requested an investigation into the amount owed for billed gas service at the service address and whether he should be billed as a residential or commercial customer.  

On June 21, 2010, PGW filed an Answer in which it denied that the Complainant was incorrectly billed.  PGW stated that the Complainant’s service address was listed at a commercial rate.  PGW further stated that the Complainant was erroneously enrolled in a customer assistance program (CAP) because the mixed use of a residence, pool hall, and grocery store disqualified the service address from enrollment in CAP.[footnoteRef:1]  PGW explained that, while it was at the service address on January 21, 2009, for a service order for a heater, it discovered a pool hall and a grocery store on the premises.  As a result, on January 21, 2009, PGW made the Complainant’s status in the Company’s CAP inactive due to the mixed residential and commercial use of the service account.   [1:  	The service address has a pool hall and grocery store on the first floor and a residence above the first floor.] 


On April 7, 2011, PGW filed a Motion to Consolidate this Complaint with Winston v. Philadelphia Gas Works, at Docket No. F-2010-2171931.  On June 6, 2011, ALJ Jones issued a Prehearing Order, which provided procedural rules and guidelines for the proceeding.  The Prehearing Order found that PGW’s Motion to Consolidate was untimely because the evidentiary hearing at Docket No. F-2010-2171931 had already occurred.    

On June 22, 2011, PGW filed a Petition for Continuance based on its belief that the Complainant was deceased.  PGW averred that, in Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, the scheduled telephonic hearing convened, but the Complainant did not appear.  According to PGW, both the ALJ and PGW received information indicating that the Complainant was deceased.  Additionally, the telephone number provided as the contact number for the Complainant was disconnected, and the gas service at the service address was no longer in the Complainant’s name.  PGW stated that, through additional research using the Complainant’s social security number, PGW found information that the Complainant passed away on July 21, 2010.  PGW alleged that the evidentiary hearing scheduled for this Complaint should be continued until the final disposition of Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, because the instant matter may be subject to dismissal based upon the doctrine of res judicata.  By Order dated June 29, 2011, ALJ Jones granted the Petition for Continuance. 

The Commission’s Final Order in Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931, was entered on July 26, 2011.  The Final Order affirmed the Initial Decision of the ALJ that dismissed the complaint for failure to prosecute.

On November 18, 2011, PGW filed a Motion to Dismiss (Motion) this Complaint on the basis that the substance of this Complaint had been dismissed by the Commission in Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931.  PGW averred that the doctrine of res judicata should bar the Complainant’s successor in interest in the affairs of Mr. Winston from pursuing this matter because the facts have been decided and ruled upon by this Commission in the Final Order at Docket No. F-2010-2171931.  

In an Initial Decision, issued February 10, 2012, ALJ Jones granted PGW’s Motion and dismissed the Complaint on the basis of the res judicata doctrine.  I.D. at 10.  As previously indicated, no Exceptions were filed.
   
Discussion

ALJ Jones reached two Conclusions of Law.  I.D. at 9-10.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

We note that the ALJ’s decision in this case involved an analysis of the res judicata doctrine.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  “(1) identity of issues, (2) identity of causes of action, 
(3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 232, 464 A.2d 1313, 1316-17 (1983).   
   
As part of her analysis, the ALJ compared the complaint filed at Docket No. F-2010-2171931 to the Complaint in this proceeding.  See, I.D. at 7-8.   In reaching a decision that the res judicata doctrine applied to this Complaint, the ALJ found the following:  

The identity of the thing sued is the same in both actions.  Complainant disputes the accuracy of his bills, and requests a determination of what classification he should be in as a customer; that is whether residential or commercial.  The cause of action is the same, which is that PGW violated Commission regulations through inaccurate and improper billing.  Each case involved the Complainant and PGW so the parties involved are the same.  Finally, the parties involved are acting in the same capacities; Complainant is the customer in both proceedings and PGW is the Respondent, public utility, in both proceedings.  

I.D. at 9.  The ALJ also stated that the Commission had entered a Final Order at Docket No. F-2010-2171931, which had not been reopened or reversed on appeal.  The ALJ indicated that, pursuant to 66 Pa. C.S. § 316,[footnoteRef:2] the Final Order was conclusive for all of the Parties affected.  Id.       [2:  	Pursuant to 66 Pa. C.S. § 316, “[w]henever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”] 


While we agree that the Complaint should be dismissed, the dismissal should not be based on the doctrine of res judicata.  The ALJ dismissed the instant case because another case brought by the Complainant, Winston v. Philadelphia Gas Works, Docket No. F-2010-2171931 (Final Order entered July 26, 2011), had been dismissed previously for failure to prosecute.  While the four conditions referenced above were satisfied, the Order in the earlier litigation did not dismiss the matter with prejudice, nor was the case fully litigated on its merits.  As such, the previous ruling was not a ruling 


on the merits of the case.[footnoteRef:3]  Mr. Winston was free to again file this instant Complaint based on the same set of facts and arguments of law.  Since the doctrine of res judicata does not apply, PGW’s Motion, on those grounds, was incorrectly granted. [3: 
 	The law is unsettled about whether a dismissal without an actual fact finding can constitute dismissal on the merits.  In at least one instance, a court has held that a dismissal with prejudice is an adjudication “on the merits” for the purposes of applying the doctrine of res judicata.  The court reasoned that, since a dismissal with prejudice disposes of the claimant’s rights to pursue any further remedy on his claim, such action was in essence an action on the merits of the case.  See, Sebrell v. Philadelphia Police Dep’t, 159 F. App’x 371, 2005 U.S. App. Lexis 27296 (3d Cir. 2005).  Under Sebrell, this case should not have been dismissed based upon the doctrine of res judicata because it was not dismissed “with prejudice” but rather merely “dismissed.”] 


	Having found that this determination was in error, the proper remedy would ordinarily be to remand the matter.  This case, however, provides unique circumstances.  As the ALJ noted, it appears that the Complainant is deceased. PGW stated that it had information that the Complainant passed away on July 21, 2010, and that phone service to the service address was disconnected and the gas service at the service address was no longer in the Complainant’s name.  The ALJ took notice of this information in her decision.  See, I.D. at 3.  Therefore, in the interest of judicial economy and in an effort to ensure the protection of Mr. Winston’s due process rights or that of his estate, we will dismiss this matter again, without prejudice. 

Conclusion

Based upon the foregoing discussion, we shall modify the Initial Decision, consistent with this Opinion and Order; THEREFORE, 




IT IS ORDERED:


1. That the Initial Decision issued by Administrative Law Judge Angela T. Jones on February 10, 2012, is modified, consistent with this Opinion and Order.

		2.	That the Complaint filed on June 1, 2010, by Roy Winston against Philadelphia Gas Works, at Docket No. C-2010-2181504, is dismissed without prejudice.

		3.	That this proceeding shall be marked closed.
[bookmark: _GoBack][image: ]
BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 29, 2012 	

ORDER ENTERED:  April 16, 2012
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