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HISTORY OF THE PROCEEDINGS


On August 1, 2011, Glenn A. Jenkins (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, he alleged that he is a U.S. veteran suffering a traumatic brain injury at a Pepsi Cola bottling plant, that he was unaware of doing any electrical work, and that the Respondent billed him a large bill for tampering with the meter.  He asked that the Commission investigate the practice and absolve him of the bill.



On August 24, 2011, the Respondent filed an answer to the complaint.  The Respondent alleged, among other things, that in January 2010, the Respondent’s automated reading system detected static readings from the Complainant’s meter, that on March 12, 2010, a check was scheduled for the Complainant’s meter, but that the Respondent’s technician did not have access until May 6, 2010 when he found that the electric box was unsealed, with grease and excessive wear on the meter blades.  On May 6, 2010, the Respondent replaced the Complainant’s old meter with a new one and assessed a tampering fee of $350, over which the Complainant had no dispute.



The Respondent also alleged that on November 2, 2010, the Respondent attempted to perform a follow-up investigation of the Complainant’s meter because no meter readings were being transmitted.  On November 17, 2010, the Respondent issued a three-day notice of termination, which prompted an appointment to inspect the meter on November 23, 2010.  On December 13, 2010, a new meter was replaced because there was no display on the May 6, 2010 meter.  On March 23, 2011, the Respondent back-billed the Complainant’s account, using a daily average use of 36.38 kWh between December 13, 2010 and March 22, 2011. 



On January 20, 2012, a hearing was held on the complaint.  At the hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and presented the testimony of one witness, who testified by telephone, and introduced one exhibit into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of two witnesses and introduced seven exhibits.  All the exhibits were admitted into the record.



The record was closed on January 20, 2012.

FINDINGS OF FACT
1. The Complainant lives at 5807 Pine Street, Philadelphia, Pennsylvania.  His service was established on July 13, 1996 (N.T. 13; PECO Exhibit 1).   



2.
The Respondent is PECO Energy Company whose business address is 2301 Market Street, P.O. Box 8699, Philadelphia, PA.



3.
On March 4, 1997, the Respondent installed a new meter for the Complainant because his old meter had a broken glass (N.T. 14, 15; PECO Exhibit 2).   



4.
In 2001, the Respondent installed a new meter (9U4080054) for the Complainant.
  The Complainant’s daily average use between August 31, 2005 and September 25, 2006 fluctuated between 19.2 kWh (April 28, 2006) and 57.9 kWh (August 25, 2006) (N.T. 15, 16; PECO Exhibit 3).



5.
In the billing period between January 28, 2009 and April 28, 2010, the Complainant’s daily average use fluctuated between 3.5 kWh (October 27, 2009) and 17.8 kWh (April 28, 2010) (N.T. 22; PECO Exhibit 5).



6.
On May 6, 2010, the Respondent replaced the Complainant’s old meter (No. 058080054)
 with a new one (No. 107213023) and imposed on the Complainant a tampering fee of $350 (N.T. 20, 21; PECO Exhibit 5).



7.
DataRaker is a system used by the Respondent to track the activity of its meters (N.T. 17).     



8.
Between May 2010 and January 2012, the Respondent detected some abnormalities with the Complainant’s meter, such as isolated outages on the meter and gaps in the usage pattern, which indicated that someone was tampering with the meter (N.T. 17-20; PECO Exhibit 4).



9.
On December 13, 2010, the Respondent replaced the Complainant’s May 6, 2010 meter (No. 107213023) with a new one (No. 038163551) (N.T. 21, 22; PECO Exhibit 5).   



10.
After the Respondent changed the Complainant’s meter on December 13, 2010, the Complainant’s daily average use fluctuated between 27 kWh (November 28, 2011) and 64 kWh (July 28, 2011) (N.T. 23, 24; PECO Exhibit 5).



11.
The Respondent decided to bill the Complainant for the revenue loss between January 28, 2009 and February 28, 2011.  It originally billed for this billing period for 8,475 kilowatt hours or $1,723.97.  It rebilled for the same period for 27,939 kilowatt hours or $4,457.62 or a difference of $2,733.65 (a daily average use of 36.38 kWh observed between December 13, 2010 and March 22, 2011) (N.T. 24; Answer to complaint; PECO Exhibit 5).



12.
 Also, on May 6, 2010, when the Respondent changed the Complainant’s meter, it found that the meter box was unsealed, and that there were some scratches and grease on the old meter’s blades.  This is an indication that someone had gone inside the box, and that the old meter was going out and in (N.T. 32-35).



13.
To take a meter out of, put it back in, a box after a period of time does not require expertise.  If a meter is pulled out of a box, no electricity flows into a house.  For electricity to continue to flow into the house, jumpers must be put inside the meter box.  Jumpers can be nails, knife blades, or something very thin that is similar to the blades in the back of the meter.  Someone with a basic common sense, not necessarily having the knowledge of electricity, can put jumpers inside a box (N.T. 35, 36, 39-42).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Under these principles the Complainant, as the party seeking relief, has the burden of proving by a preponderance of the evidence that it is more likely than not that the Respondent was responsible for the problem described in his complaint.



The Complainant testified that he was not responsible for the unauthorized use of service at his address because he did not know about electricity.  He categorically denied that he had stolen electricity.  Simply, he did not take anything that did not belong to him.  He appeared not to remember much about anything.  But he remembered quite well that in 1997, his meter had a broken glass and that he himself called the Respondent to report the break (N.T. 6, 7, 38).



The Complainant’s witness, Mr. Lance Haver, Director of Consumer Affairs for the City of Philadelphia, testified that the Respondent had assumed that because the Complainant paid the first amount (a tampering fee of $350) admitting to using unauthorized service, the Respondent had the right to charge him for the second amount (the large bill).  He testified that the Complainant suffered from a traumatic brain injury at work, and that the Complainant should be in the Respondent’s special care program.  He also testified that the Complainant hired in 2008 a contractor to re-wire part of his house, that if the contractor, for some reasons, thought he was doing the Complainant a favor, he ended up putting the Complainant in a financially disadvantaged position, and that he victimized the Complainant (N.T. 8-11).



The testimony above was of a general nature and contained only assertions.  No matter how honest and strong the assertions are, they cannot form a basis for a finding in the Complainant’s favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).



The Respondent testified that the Complainant’s unusually low daily average use between January 28, 2009 and April 28,2010, and the Respondent’s DataRaker disclosed the Complainant’s meter was tampered with between May 2010 and January 2012.  The Respondent decided to re-bill the Complainant from January 28, 2009, the date that starts with unusually low daily average use, to February 28, 2011, the date that ends the two months’ use of the December 13, 2010 newest meter, for a difference of $2,733.65, using a daily average use of 36.38 kWh between December 13, 2010 and March 22, 2011.  



Further, rule 10.4 (relating to tampering) of the Respondent’s Tariff provides:

10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.

(PECO Exhibit 6).



According to the court precedent, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmlth. 1981).



From the discussion and the rule above, I conclude that the Complainant has not carried his burden of proof, and that he is responsible for paying the Respondent $2,733.65 for unauthorized use of service.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint. 



2.
The Complainant has failed to carry his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Glenn A. Jenkins against PECO Energy Company at Docket No. C-2011-2255312 is denied for his failure to carry his burden of proof.



2.
That the record at Docket No. C-2011-2255312 is marked closed.

Date:
         March 14, 2012        


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	The Respondent did not testify why it changed the meter.


� 	The number of this meter is different from the 2001 meter number (FOF 4).


� 	Section 332(a) of the Public Utility Code provides:





	“(a) Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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