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David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On February 7, 2012, Utility Workers Union of America System Local 537, (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (Respondent)  The complaint alleges that the Complainant is the authorized collective bargaining representative for certain employees of the Respondent.  The complaint states that the Complainant brings the complaint against the Respondent to bring repeated violations by the Respondent of the procedures for terminating service to customers to the attention of the Commission.

According to the complaint, the Respondent maintains a Mon Valley district office in Elizabeth, Pennsylvania.  The Mon Valley district office serves approximately 22,000 customers in the Cities of Clariton and Monongahela; the Boroughs of Dravosburg, Elizabeth, Glassport, Jefferson, Liberty, Lincoln, New Eagle and West Elizabeth and the Townships of Carroll, Elizabeth and Forward.  The complaint alleges that since at least 2008 until October 2011, the Respondent’s employees in the Mon Valley district office did not serve the three day termination notices, required by 52 Pa. Code §56.93, on customers whose service was about to be disconnected for non-payment of bills.
The complaint asserts that the collective bargaining agreement between the Complainant and Respondent requires that members of Complainant serve the three day notices on the Respondent’s customers.  Since the Complainant’s members in the Mon Valley office have not been serving the three day notices, the Complainant believes that the Respondent did not deliver the three day notices to its customers.  According to the complaint, the Complainant has brought this to the attention of the Respondent.

The complaint further asserts that the Complainant’s members have observed the Respondent’s supervisors in the Mon Valley office shredding documents that the Complainant’s members believed to be three-day notices.  The complaint states that the Complainant has brought this to the attention of the Respondent.  
The Complainant asserts that during the period from January 2008 through November 2011, the Respondent filed reports with the Commission concerning the number of its customer terminations and the method by which it contacted the terminated customers.  The Complainant contends that the information in those reports may be inaccurate.

The complaint also alleges that it is the typical practice for the Respondent’s employees in its commercial department to travel to a customer’s premises, terminate service by closing the curb stop and leaving a post-termination notice as required by 52 Pa. Code §56.96.  According to the complaint, there are occasions when the curb stop is inoperable.  When this occurs, the Respondent instructs one of the Complainant’s members to repair the curb stop and immediately terminate service to the customer.  
The complaint contends that the Complainant’s members do not have the post-termination notices and are not properly trained in their delivery.  As a result, the complaint alleges that errors in the termination and post-termination process have occurred.  The complaint requests that the Commission levy civil penalties against the Respondent, order refund of reconnections fees to customers who were improperly terminated and order the Respondent to institute measures to ensure that the alleged non-compliance does not recur.

On February 28, 2012, the Respondent filed an answer and preliminary objections.  The answer admits that the Complainant is the authorized collective bargaining representative for certain employees of the Respondent.  The answer denies that the Respondent has failed to provide the proper termination and post-termination notices to its customers in compliance with Commission regulations.  The answer alleges that it is investigating allegations that three day notices were being shredded in the Mon Valley office.  The answer requests that the Commission dismiss the Complainant’s complaint.

The preliminary objections allege that the Complainant is not a customer of the Respondent.  The preliminary objections point out that the contract between the Complainant and Respondent expired in November 2009 and the parties have not reached an agreement on a new contract.  The preliminary objections allege that the Complainant lacks standing to file its   complaint against the Respondent.  The preliminary objections contend that the Complainant has no direct substantial and immediate interest in the subject matter of the complaint.  The preliminary objections request that the Commission dismiss the Complainant’s complaint.

By hearing notice dated March 2, 2012, the Commission scheduled an initial hearing for this matter on April 24, 2012, at 10:00 a.m. in Room 318, Scranton State Office Building, Scranton and assigned the case to Administrative Law Judge (ALJ) Ember Jandebeur.  

On March 8, 2012, the Complainant filed an answer to the Respondent’s preliminary objections.  The answer admits that the Complainant is not a customer of the Respondent.  However, the answer alleges that the Complainant’s members are forced to engage in conduct that is in violation of the Commission’s regulations.  The answer argues that this conduct exposes the Complainant’s members to potential legal liability and may also jeopardize their livelihood and physical well-being. 
The answer further admits that the Complainant’s members are continuing to work under the terms of a collective bargaining contract that has a termination date of November 17, 2009.  The answer denies that the inability of the parties to agree on a new contract has any relevance to the proceeding.  

The answer contends that the Complainant has a direct interest in the subject matter of the complaint.  According to the answer, the Complainant has standing to file a complaint alleging unsafe conditions and violations of Commission regulations.  The answer requests that the Commission deny the Respondent’s preliminary objections.

On March 20, 2012, the Complainant filed a motion to compel answers to interrogatories.  On March 27, 2012, the Respondent filed an answer to the Complainant’s motion to compel.  On April 2, 2012, the Respondent filed a motion for a protective order.

By notice dated April 2, 2012, the Commission rescheduled the initial hearing for this matter on April 24, 2012 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg and assigned the matter to me.  
On April 4, 2012, the Complainant filed a letter stating that the parties had agreed to hold all discovery in abeyance pending a ruling on the Respondent’s preliminary objections.  As a result of this agreement between the parties, the letter stated that it was not necessary for me to rule on either the motion to compel or the motion for a protective order.  The letter also requested that I convert the April 24, 2012, hearing into a prehearing conference.  The letter indicated that the Respondent was in full agreement with the representations made in the letter. 

The preliminary objections are ready for decision.  For the reasons set forth below, I will grant the preliminary objections and dismiss the Complainant’s complaint.
FINDINGS OF FACT



1.
The Complainant is Utility Workers Union of America System Local 537.


2.
The Respondent is Pennsylvania-American Water Company.


3.
On February 7, 2012, the Complainant filed a complaint against the Respondent.


4.
On February 28, 2012, the Respondent filed preliminary objections.
5.
On March 8, 2012, the Complainant filed an answer to the Respondent’s preliminary objections.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa. Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here the Respondent’s preliminary objections assert lack of standing by the Complainant to file the complaint.  Prior to 2006, the Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.101(a)(3) provided that parties could file what was then called a preliminary motion to dismiss a pleading that failed to state on its face the standing of a party to participate in a proceeding.  The amendments to the Commission’s Rules of Practice and Procedure in 2006 deleted this provision to more closely model the Pennsylvania Rules of Civil Procedure.  36 Pa.B. 2097 (April 29, 2006)
Lack of standing is not now included among the Commission’s limited bases for a preliminary objection but rather is now an affirmative defense, and as such is only properly raised in new matter.  Jackson v. Garland, 622 A.2d 969 (Pa. Super. 1993); Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009) Pa. R.C.P. 1030, 52 Pa. Code § 5.62(b) Therefore, the Respondent’s preliminary objection is not proper under the Commission’s rules because it attempts to raise grounds not included in the provisions of 52 Pa. Code § 5.101(a). 

The preliminary objection at 52 Pa. Code §5.101(a)(5) regarding lack of capacity to sue should not be confused with lack of standing.  Lack of capacity to sue refers to some personal disability of a party to bring an action.  Commonwealth ex rel. Sheppard v. Central Penn National Bank, 375 A.2d 874 (Pa. Cmwlth. 1977).  Examples of lack of capacity to sue include being an unemancipated minor, an adjudicated incompetent, and those subject to a statutory bar.

The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Here, I may disregard the Respondent’s error in procedure if it does not affect the Complainant’s substantive rights.  

I will consider the issue of the Complainant’s standing in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect the Complainant’s rights since it had notice of the issue and has responded.  Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009) Since the Complainant’s lack of standing is an affirmative defense, and the Respondent raised it in a timely fashion, I shall treat the Respondent’s preliminary objection as a motion for summary judgment filed pursuant to 52 Pa. Code § 5.102.

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections, motions for summary judgment and motions for judgment on the pleadings to be filed in response to a complaint.



The Respondent’s preliminary objections/motion for summary judgment argues that the Commission should dismiss the complaint because the Complainant lacks standing.  The Commission’s regulation at 52 Pa. Code §5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as to not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa. Code §5.102(c)  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1)  



The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super.1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976)  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979)  Summary judgment will be granted only where the right is clear and free from doubt.



The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists. First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The UGI PennTelephone Co. of Pennsylvania, Docket No.C-00923833 (Order entered July 21, 1992)  The Commission has interpreted Section 5.102(c) of its regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996) In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).  
The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954).  
The Respondent’s preliminary objections/motion for summary judgment contends that the Complainant’s complaint must be dismissed for failing to allege facts sufficient to establish the Complainant’s standing to bring the complaint.  My review of the Respondent’s preliminary objections/motion for summary judgment and the Complainant’s complaint and answer to preliminary objections, shows that there is no issue of material fact for trial and that the Respondent is entitled to judgment as a matter of law on the issue of the Complainant’s standing to file the February 7, 2012 complaint.  


Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991).  Generally, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  Joint Application of Pennsylvania‑American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., A‑212285F0046/47 and A‑210870F01 (July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Waddington v. Pennsylvania Public Utility Commission, 670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990).
In order to bring a complaint before the Commission, the Complainant must first demonstrate that it has standing to maintain the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98 (Pa. 1983)  The Complainant’s interest in the subject matter of a proceeding is direct if its interest is adversely affected by the actions challenged in the protest, is immediate if there is a close causal nexus between its asserted injury and the actions challenged in the complaint, and is substantial if it has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); William Penn Parking Garage, Inc.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 623 A.2d 897 (Pa. Cmwlth. 1993); Landlord Service Bureau, Inc.  Mere conjecture about possible future harm does not confer a direct interest in the subject matter of a proceeding.  Official Court Reporters of the Court of Common Pleas of Philadelphia County v. Pennsylvania Labor Relations Board, 467 A.2d 311 (Pa. 1983).

Admitting the factual allegations in the complaint and answer to preliminary objections as true for purposes of disposing of the preliminary objections/motion for summary judgment, it is clear that the Complainant is not a customer of record.  The entire focus of the complaint is that the Respondent has failed to comply with the Commission’s regulations requiring the Respondent to provide notice of termination of service to its customers.  The Complainant’s interest is not direct since it is not adversely affected by the Respondent’s alleged failure to comply with the Commission’s termination regulations.  The Complainant’s interests are not immediate because it has suffered no injury as a result of the Respondent’s alleged failure to comply with the Commission’s termination regulations.  Its interests are not substantial because it has no discernible interest other than the general interest of all citizens in seeking compliance with the law.  The Complainant lacks standing to maintain the action as customers, residents or owners.
First, the Complainant’s interest in this proceeding is not direct.  A complainant’s interest in the subject matter of a proceeding is direct if the complainant’s interest is adversely affected by the actions challenged in the complaint.  Since the Complainant is not a customer of the Respondent, it is not adversely affected by the Respondent’s alleged failure to provide notice of termination of service to its customers.  

The Complainant’s answer to preliminary objections argues that the Respondent’s alleged failure to comply with the Commission’s termination regulations exposes the Complainant’s members to potential legal liability and may also jeopardize their livelihood and physical well-being.  The Complainant argues that its interests are therefore adversely affected.  This is incorrect.

Mere conjecture about possible future harm does not confer a direct interest in the subject matter of a proceeding.  By its own answer, the Complainant characterizes its interest as its member’s potential legal liability or its member’s possible loss of livelihood.  This is conjecture about possible future harm and does not confer a direct interest in the subject matter of the proceeding on the Complainant.  In addition, the interest adversely affected is not the interest of the Complainant but rather of the Complainant’s members.  The Complainant’s interest is simply too remote to be a direct interest in the subject matter of this proceeding. 
Because the Complainant does not have a direct interest, it does not have an immediate interest in the proceeding because it cannot demonstrate a close causal nexus between the Respondent’s alleged failure to comply with the Commission’s termination regulations set forth in the complaint and any injury it could suffer.  The Complainant does not allege that the Respondent’s alleged failure to comply with the Commission’s termination regulations will cause it injury.  Rather it alleges that the Respondent’s alleged failure to comply with the Commission’s termination regulations might cause injury to its members, not to it.  This causal nexus is simply too remote to constitute an immediate interest in the subject matter of this proceeding.    
Finally, the Complainant’s interest is not substantial since it has no discernible interest, other than the concern that the Respondent comply with the Commission’s regulations.  Since the Complainant cannot demonstrate a causal connection between the Respondent’s alleged failure to comply with the Commission’s termination regulations and any injury it could suffer, it raised this issue in order to assure that the Commission addressed the issue.  In its complaint, the Complainant states that it brought the complaint against the Respondent in order to bring the Respondent’s alleged wrongdoing to the attention of the Commission.  
The Commission has the statutory obligation and the statutory authority to ensure that the Respondent complies with all relevant statutory and regulatory requirements.  The statute at 66 Pa. C.S. §506 empowers the Commission to investigate the operations of any public utility.  The statute at 66 Pa. C.S. §501(a) empowers the Commission to enforce any Commission regulation.  The Commission does not need the Complainant to pursue its complaint in order to investigate the Respondent’s operations or enforce Commission regulations.



The Complainant has failed to demonstrate that it has standing to file its complaint against the Respondent by failing to demonstrate that it has a direct, immediate and substantial interest in the subject matter of the complaint.  The Complainant failed to establish that any genuine issue of material fact exists regarding its standing.  Since no factual issue pertinent to the resolution of this case exists, a hearing is unnecessary.  Granting the Respondent’s preliminary objections/motion for summary judgment is appropriate in these circumstances.  

The Complainant argues in its answer to the Respondent’s preliminary objections/motion for summary judgment that it has standing, on behalf of its members, to file a complaint, pursuant to 66 Pa. C.S. §1501, alleging unsafe working conditions.  The language at 66 Pa. C.S. §1501 authorizes the Commission to protect the safety of the general public, including its employees, that come in contact with the facilities of a public utility.  Reading Co. v. Pennsylvania Pub. Util. Comm’n, 188 Pa. Super. 146, 146 A.2d 746 (1958)  The Commission has the power to grant relief to employees whose personal safety is jeopardized by conditions under which they work.  Monongahela Connecting R. Co. v. Pennsylvania Pub. Util. Comm’n, 206 Pa. Super. 17, 211 A.2d 113 (1965) 
Here, the Complainant’s complaint alleges neither that any facilities of the Respondent are unsafe nor that its member’s working conditions are unsafe.  Therefore, the case cited by the Complainant is inapplicable to its complaint.  

The Complainant also argues in its answer to the Respondent’s preliminary objections/motion for summary judgment that the Commission has allowed labor unions to intervene in application proceedings where the unions sought to address issues related to customer service and reliability.  Since labor unions can intervene in Commission proceedings, the Complainant argues that it has standing to file this complaint.  
The regulation at 52 Pa. Code §5.72 governs what entities are eligible to intervene in a proceeding.  The Commission may permit an entity that may be directly affected by a proceeding to intervene in that proceeding.  Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n, 33 A.2d 641(Pa. Super. 1943); N.A.A.C.P., Inc. v. Pennsylvania Pub. Util. Comm’n, 290 A.2d 704(Pa. Cmwlth. 1972)  The provision at 52 Pa. Code §5.75(c) states that admission as an intervenor will not be construed as recognition by the Commission that the intervenor has a direct interest in the proceeding or might be aggrieved by an order of the Commission.  An entity may therefore intervene in a proceeding at the discretion of the Commission even though the Commission may refuse to recognize that the entity has a direct interest in the proceeding.  The case cited by the Complainant is not applicable to its complaint.    

In this case, the Respondent is entitled to judgment as a matter of law that the Complainant lacks standing to file the complaint.  I will therefore grant the Respondent’s request to dismiss the complaint due to the Complainant’s lack of standing.  Since I am granting the Respondent’s request to dismiss the Complainant’s complaint, the Complainant’s motion to compel will be denied as moot.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §1103(a); 52 Pa. Code §5.52(a).



2.
The Complainant failed to establish that it had standing to file its complaint against the Respondent by failing to allege facts demonstrating a direct, immediate and substantial interest in the subject matter of the complaint.


3.
No genuine issue of material fact exists for trial regarding the Complainant’s lack of standing.  52 Pa. Code §102(c).
ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the preliminary objections/motion for summary judgment of Pennsylvania-American Water Company at Docket No. C-2012-2287204 is granted.



2.
That the complaint of the Utility Workers Union of America System Local 537, filed on February 7, 2012, at Docket No. C-2012-2287204, is dismissed for lack of standing.



3.
That the hearing scheduled on April 24, 2012, at 10:00 a.m. at Docket No. C-2012-2287204 is cancelled.



4.
That the record at Docket No. C-2012-2287204 is marked closed.

Dated:
April 9, 2012

















David A. Salapa







Administrative Law Judge
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