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HISTORY OF THE PROCEEDING


On August 19, 2008, SysTAO Betty BL Ricks (“Ricks” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) at Docket No. F-2008-2060646.  The Complainant alleged the following:  that there are incorrect charges on the bills for service at 1206 Mt. Vernon Street, Philadelphia, PA; that there is a reliability, safety or quality problem with the utility service; that she received a notice that her utility service was being terminated; that she has a vision disability; that the Company was unreasonably refusing to investigate “master metering” at her residence, 1206 Mt. Vernon Street, 1st Floor, Philadelphia, PA; and that she was being charged for her neighbors’ usage.  Documents attached to the complaint indicated that Ms. Ricks was concerned about high electromagnetic field (EMF) readings, automated meter installation, and the failure of the Company to provide refunds for a malfunctioning meter in the 1980’s.



On August 19, 2008, Sporty Smith (“Smith” or “Complainant”), son of Ms. Ricks, filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) at Docket No. F-2008-2059928.  The Complaint lists both Ms. Ricks and Mr. Smith as Complainants.  Mr. Smith alleged the following:  that there are incorrect charges on the bills for service at 1206 Mt. Vernon Street, Philadelphia, PA; that there is a reliability, safety or quality problem with the utility service; that the meter was registering load which was not coming from usage in the home (i.e. “foreign load”); and that this situation had been continuing since 1988.  Mr. Smith requested that the Respondent identify and correct all electrical problems at 1206 Mt. Vernon Street and remove from the bill the charges for electric usage associated with “foreign load.”



On September 19, 2008, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there were incorrect charges on the bills or that there is a reliability, safety or quality problem with the utility service.  The Respondent stated that although Ms. Ricks did not check the box on the complaint regarding a payment arrangement, she seems to be disputing the recent Bureau of Consumer Services (“BCS”) decision which relates to a payment arrangement.  The Respondent argued that the Complainant was not entitled to a Commission ordered payment agreement because she is enrolled in the Respondent’s Customer Assistance Program (“CAP”). 



The Respondent also requested that Ms. Ricks’ complaint be dismissed because she had violated previous BCS-ordered payment arrangements and because the latest complaint was an attempt to re-litigate previously decided issues.  Referring to two BCS decisions, dated April 13, 2007 and July 14, 2008, Respondent noted that because Complainant Ricks had violated the terms of the previous BCS agreements, the Commission could not order yet another payment arrangement.  


In support of its position, Respondent noted that three letters attached to Ms. Ricks’ complaint related to a prior formal complaint, filed on November 9, 2001, Docket No. C-20016480.  Administrative Law Judge Herbert Smolen presided over a hearing on that previous complaint and dismissed it in his Initial Decision, dated November 12, 2002.  The Commission adopted ALJ Smolen’s decision on January 13, 2003.  


On September 19, 2008, Respondent also filed a New Matter.  In the New Matter, the Respondent raised an affirmative defense that the Complainant was not entitled to a Commission ordered payment arrangement because the Complainant was enrolled in the Respondent’s CAP program, citing Section 1405(c) of the Public Utility Code, 66 Pa. C. S. § 1405(c).  The Respondent also raised an affirmative defense that the Complainant was attempting to re-litigate the issues (overbilling, improper slamming, foreign wiring and service reliability) decided in her previous formal complaint at Docket No. C-20016480.  The Respondent requested that the complaint be dismissed under the doctrines of res judicata and collateral estoppel.  



In addition to the Answer and New Matter, on September 19, 2008, the Respondent filed a Motion for Judgment on the Pleadings, or, in the alternative, a Motion to Consolidate.  In support of its request for Judgment on the Pleadings, the Respondent averred the same facts alleged in the New Matter concerning the Commission’s inability to establish a payment arrangement and the Complainant’s alleged attempt to renew the issues that were previously litigated at Docket No. C-20016480.  The Respondent again argued that the doctrines of res judicata and collateral estoppel are applicable.  As alternative relief, the Respondent sought consolidation of the Smith and Ricks matters.


On October 5, 2008, Mr. Smith and Ms. Ricks filed an Answer to New Matter and Reply to Motion for Judgment on the Pleadings. On October 7, 2008, the Respondent’s Motions were assigned to Administrative Law Judge Kandace F. Melillo.



After review of the record, ALJ Melillo concluded that the doctrine of res judicata was not applicable to the foreign wiring cause of action.  She stated that the Initial Decision dealt specifically with the issue of potential overcharging due to meter malfunction rather than the potentiality that the usage, while properly measured, included foreign load.  As Respondent had the burden of proof with respect to its affirmative defense of res judicata, and it did not appear that the claim of foreign wiring was decided on the merits, PECO’s Motion for Judgment on the Pleadings as to foreign wiring on the grounds of res judicata was denied.  In addition, ALJ Melillo determined that collateral estoppel would not preclude litigation of the foreign wiring issue in the instant case.  She found that there is no indication that this issue was decided on the merits at Docket No. C-20016480 as there were no related findings of fact or discussion. Therefore, as PECO did not meet its burden of proof with respect to its affirmative defense of collateral estoppel, by Order dated October 29, 2008, ALJ Melillo denied the Respondent’s Motion for Judgment on the Pleadings.



Mr. Smith and Ms. Ricks agreed that the two complaints should be consolidated.  See, Reply to Motion for Judgment on the Pleadings, ¶36.  By Order dated October 29, 2008, ALJ Melillo consolidated the two proceedings. 


The consolidated cases were assigned to ALJ Cynthia Williams Fordham.  At the request of Ms. Ricks, the January 2009 hearing was continued and rescheduled to June 3, 2009. By Order dated May 27, 2009, ALJ Fordham granted Sporty Smith’s May 22, 2009 continuance request.  



In Order #6, dated June 2, 2009, the complaint filed by Mr. Smith at Docket No. F-2008-2059928 was severed from the complaint filed by Ms. Ricks at Docket No. F-2008-2060646.  Subsequently, SysTAO Betty BL Ricks asked to withdraw her complaint filed at Docket No. F-2008-2060646.  


Mr. Smith requested that the scheduled June 3, 2009 hearing be continued due to medical conditions. This request was granted. 



Ms. Ricks’ request to withdraw her complaint, Docket No. F-2008-2060646, was granted on June 10, 2009 and the record marked closed on June 25, 2009.  



On January 28, 2010, a Hearing Notice was sent to all parties, informing them that the hearing would be held on March 2, 2010 at 10 a.m.  Order #7, dated February 2, 2010, stated that the March 2, 2010 hearing would address the foreign wiring issue and related matters contained in Mr. Smith’s complaint. 


On February 24, 2010, Complainant faxed to the undersigned a request for continuance.  He stated that he had to attend “community court” and that his mother could not attend the hearing because of the cold weather.  PECO objected to the continuance, noting, among other things, that Complainant had requested and was granted several previous continuances.  Order #8, issued on February 26, 2010, denied Complainant’s request for a continuance.


On March 2, 2010, a hearing was held before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Sporty Smith, testified in support of the complaint.  He presented two (2) exhibits:  Complainant’s Exhibit 1 – Packet of bills (Large Font), and Complainant’s Exhibit 2 – Packet of bills (Regular Font); and two witnesses:  Betty Ricks, his mother, who resides at the address that is the subject of the complaint, and Patricia Fennel, PECO Customer Care Unit Supervisor.  Tishekia Williams, Esquire, represented Respondent PECO Energy Company.  The Respondent presented two (2) witnesses:  Theresa Ann Ferrier, PECO Regulatory Assessor, and Eric Riley, PECO High Bill Field Technician. Respondent also presented three (3) exhibits:  PECO Exhibit 1 – Account Statement, PECO Exhibit 2 – High Bill Investigation, and PECO Exhibit 3 – Account Contact Form.  All exhibits were admitted.


As the hearing began, the Respondent presented a written objection to a subpoena for the attendance and testimony of Patricia Fennel, PECO Customer Care Unit Supervisor.  The subpoena is dated 26 Feb 2010 and on the signature line, above “Administrative Law Judge,” there is a signature “for Cynthia Williams Fordham.”  ALJ Fordham did not sign the document or authorize the signature.  



Respondent objected to the subpoena on the grounds that the subpoena was 1) fraud (with reference to the signature), 2) untimely (presented only two days before the hearing) and 3) procedurally improper (not in compliance with 52 Pa. Code Section 5.421).


When questioned about the subpoena, Complainant stated that he called the PUC offices and was instructed to download the subpoena form from the website, complete the information and prepare four copies.  (Tr. 4)  The Complainant further stated that he did not receive a copy of Respondent’s written objections to the subpoena.


The subpoena was determined invalid; however, Ms. Fennell was ultimately presented by PECO and allowed to testify during the hearing, including under the cross-examination of the Complainant.  



Complainant requested that the PECO witnesses be sequestered. That request was denied.  (Tr. 20-21).



During the course of the hearing, Complainant raised a new issue, namely, that the Respondent had incorrectly charged late payment fees for June and July of 2007.  Near the close of the hearing, Respondent requested that the record be held open to allow submission of complete unmarked copies of partial statements introduced by the Complainant and to provide information regarding the late payment charges.  PECO was allowed until March 12, 2010 to provide this additional information.  Complainant was given until March 26, 2010 to provide a response and any other pertinent documents.  (Tr. 112).


PECO submitted additional records on March 11, 2010.  PECO Exhibit 4 is a complete copy of the original bills sent to Complainant from March 2009 to December 2009.  PECO Exhibit 5 is a sworn statement made by Ms. Ferrier after review of the late charges imposed upon the Complainant in July and August of 2007.  



Complainant submitted no additional information, responses or documents by the March 26, 2010 deadline.  On April 16, 2010, the Commission received Complainant’s Motion for a Mistrial, an objection to PECO Exhibits 4 and 5 and a Motion to Strike PECO Exhibits 4 and 5.   The record was closed.


This matter was transferred to Administrative Law Judge Darlene Heep on February 13, 2012. 
FINDINGS OF FACT

1. The Complainant is Sporty Smith, the son of Ms. SysTAO Betty BL Ricks.

2. The Respondent is PECO Energy Company.
3. The Complaint is concerning services at 1206 Mount Vernon Street, Philadelphia PA 19123.  (Tr. 24)

4. Mr. Smith and Ms. Ricks resided at the Mount Vernon Street residence during the relevant time periods.  (Tr. 23-25, 58)

5. At the time of the hearing, according to PECO records, the balance owed by the Complainant was $7,885.32.  (PECO Exhibit 4)
6. On June 12, 2008, PECO employees Pat Fennel and Eric Riley visited the Mount Vernon home to investigate possible foreign wiring.  (Tr. 24)

7. Prior to the visit, Ms. Ricks spoke with Ms. Fennel by telephone about high bills and possible foreign load or wiring.  (Tr. 25)

8. While visiting the residence, Mr. Riley noted and listed all of the appliances and electrical outlets in order to calculate and estimate usage at the residence.  (Tr. 27, 36-37)

9. After calculating the approximate number of kilowatts used in the household, Mr. Riley found that the kilowatt hours on the bill were slightly higher than the calculated estimate.  (Tr. 27)

10. The proper voltage for the home should have been about 240 volts; however, the actual measurement was 243, within an acceptable range of error.  (Tr. 84-85, PECO Exhibit 2)
11. Upon the request of Ms. Ricks, Riley and Fennel observed and tested the meter located in the basement.  (Tr. 27)

12. Prior to removing and testing the meter, Mr. Riley shut off all circuits in the house.  (Tr. 28)

13. After shutting off all breakers to the house, Mr. Riley measured 5 volts of load, electricity in the wire or box.  (Tr. 85, PECO Exhibit 2)

14. At the time of the inspection, Mr. Riley noted that he did not know where the load was coming from but opined that it was possibly residual usage.  (Tr. PECO Exhibit 2, Page 2)

15. The residual load does not affect the bill.  (Tr. 86)

16. Mr. Riley did not enter the third floor of the house and therefore has no knowledge of outlets, appliances or other possible sources of usage on that level.  (Tr. 87)

17. Complainant and Ms. Ricks asked Mr. Riley about possible underground wiring.  (Tr. 87).

18. Mr. Riley stated that he would be unable to determine whether there was any wiring underground.  (Tr. 87)

19. Mr. Riley found no tampering of wires, including from the property next door, and no foreign wires attached to the aerial wires leading to the house.  (Tr. 87, PECO Exhibit 2)

20. On January 20, 2009, representatives from the PECO Revenue Inspection Department visited the property and found no one tapping into the account and no foreign wires.  (PECO Exhibit 3).

21. Where a customer is on budget billing, bills issued and sent to the customer show the total amount due as well as the amount owed for each budget billing payment due but not paid.  (Tr. 64-74)
22. PECO placed Complainant on budget billing for two months, June and July of 2007, at $165 per month, based on the usage for the previous 12 months.  (Tr. 63, 76)
23. Two charges for $165 each appear on the bills issued to Complainant as “Budget bill charges from previous bill.”  (Complainant Exhibit 2; PECO Exhibit 4).
24. On July 3, 2007, Respondent charged Complainant a late payment fee of $84.69.  (PECO Exhibit 1)

25. On August 8, 2007, Respondent charged Complainant a late payment fee of $47.64.  (PECO Exhibit 1)

26. The late payment charges in July and August of 2007 were for the previous months, June and July of 2007.  (PECO Exhibit 5)

27. PECO determines the monthly amount charged in budget billing by adding the amount billed for the previous 12 months and dividing that total by 11.  (Tr. 77)

28. Kilowatt hours expended at the home showed typical seasonal usage.  (Tr. 88)
DISCUSSION



In addition to the question of whether the Complainant should prevail on the initial claim, evidentiary and procedural issues must be addressed.

LATE FILED EVIDENCE


Complainant objects to the admission of the Respondent’s late-filed documents, contending that he does not have the opportunity to cross-examine Ms. Ferrier regarding the late-filed documents.  The documents at issue are complete copies of partial bills presented by the Complainant (PECO Exhibit 4) and a statement as to why there were late payment charges when the account was on budget billing in June and July of 2007 (PECO Exhibit 5). 


Admission of evidence should not be confused with the weight given to that evidence.  Title 52 Pa. Code § 5.404(a) provides:
§ 5.404.  Additional evidence 

  (a) At any stage of the hearing or thereafter the Commission or the presiding officer may call for further admissible evidence upon an issue and require that the evidence be presented by the parties concerned, either at the hearing or at the adjournment thereof.



PECO Exhibit 4 is a complete unmarked copy of billing documents introduced by Complainant.  Admission of these documents ensures a complete and accurate record.  Additionally, given that Complainant had not specified the late fee issue in his complaint or at any time prior to the hearing, it is appropriate to allow PECO to respond to that claim with the Exhibit 5 explanation.



Complainant was given time to respond to the late-filed exhibits of Respondent.  In response, Complainant asked for a mistrial and that PECO Exhibits 4 and 5 be stricken.  He did not contend that the complete bills filed by Respondent were inaccurate.  Also, during the hearing, Complainant had and took full advantage of ample opportunity to cross-examine Ms. Ferrier about the bills. Further, there is no showing that Complainant would be deprived of due process if the statement is admitted. 


Given these reasons and the record, as more fully discussed herein, admission of both PECO Exhibits 4 and 5 is appropriate. 

MOTION TO STRIKE



Complainant moved to strike PECO Exhibits 4 and 5.  PECO Exhibit 4 contains customer records kept in the usual course of business admissible under Pennsylvania Rules of Evidence, Rule 803(6).  PECO Exhibit 5 is Ms. Ferrier’s written explanation for the late fees charged for June and July of 2007.  Complainant raised the late fee issue for the first time during the hearing and thoroughly cross-examined Ms. Ferrier regarding those fees.  Nothing in PECO Exhibit 5 is beyond the scope of Ms. Ferrier’s testimony at the hearing or Complainant’s questioning of Ms. Ferrier during the hearing.  


In his response to the filing of PECO Exhibits 4 and 5, Complainant did not note any specific issues or subjects for further or new cross-examination. There is no prejudice to  Complainant in admitting the exhibits. See, Collins v. SmithKline Beecham Corp., 2008 Phila. Ct. Com. Pl. LEXIS 57 (Pa. C.P. 2008).  For these reasons, as well as those stated above for admission of the evidence, the Motion to Strike is denied.

MOTION FOR MISTRIAL



Complainant is seeking a mistrial, contending that he is not able to cross examine Ms. Terrier on her statement submitted as PECO Exhibit 5 or the complete bills submitted as PECO Exhibit 4.


PRACTICE AND PROCEDURE OF COMMONWEALTH AGENCIES, 2 Pa.C.S. § 505 provides:   

§ 505.  Evidence and cross-examination. 
   Commonwealth agencies shall not be bound by technical rules of evidence at agency hearings, and all relevant evidence of reasonably probative value may be received. Reasonable examination and cross-examination shall be permitted.
.



Complainant is essentially seeking a rehearing.  A petition for rehearing must seek the reopening of the record for the introduction of additional evidence, newly discovered evidence, “not discoverable through the exercise of due diligence prior to the close of the record.”  Peluso v. Pennsylvania Power Company, 2011 Pa. PUC LEXIS 275 (Pa. PUC 2011).  Further, an appeals court will not reverse a denial of a new hearing unless there is evidence that “(1) is new; (2) could not have been obtained at trial in the exercise of due diligence; (3) is relevant and non-cumulative; (4) is not for the purposes of impeachment; (5) and must be likely to compel a different result.”  Hydro-Flex, Inc. v. Alter Bolt Company, Inc., 223 Pa.Superior Ct. 228, 232, 296 A.2d 874, 877 (1972)
There is no basis for a rehearing in this matter.  The record shows no prejudice or bias against the Complainant.  The Complainant does not offer new evidence and only seeks to attempt to impeach Ms. Ferrier.  Complainant was provided ample opportunity to question, raise any issue or otherwise respond to PECO Exhibits 4 and 5.  Nothing in the objection or the record suggests that a different result will be compelled should a new hearing or mistrial be granted, as more fully discussed herein.  Therefore, the Motion for Mistrial is denied. 
BURDEN OF PROOF and ANALYSIS
The issues remaining are 1) whether Respondent overcharged Complainant due to foreign load, improper late fees or any other reason and 2) whether there is a reliability, safety or quality problem with the utility service. 
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



In order to prevail, Complainant's evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, the decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).


Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions,   extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 

66 Pa.C.S.A. § 1501.  The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  “Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa. C.S.A. § 102.  



Where a Complainant alleges inadequate service due to overbilling, the Complainant has the burden of establishing a prima facie case that he was overcharged for service.  This can be accomplished in a number of ways, including showing that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low and (3) the complainant's prior billing history showed no previous abnormalities, then the complainant has established a prima facie case. Dyckman v. PPL Electric Utilities Corporation, Docket No. C-20030661 (Order entered December 16, 2004); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980); Burleson v. Pa. P.U.C., 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  The Commission may also consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding. Bennett v Peoples Natural Gas Co., Docket No. C-2009-212979 (Order entered October 13, 2010); Thomas v PECO Energy  Co., Docket No. C-2010-2187197 (Order entered November 15, 2011. Given that the utility is usually solely in possession of any evidence that there was a meter or other utility facility malfunction, consideration of these factors protects the Complainant from dismissal because of lack of direct proof. 



Where a "foreign load" is alleged as the cause of high billing, Complainant must show that he is being charged for utility service that is not solely related to utility services to him or her. Ali Hossain v. Philadelphia Gas Works, 2011 Pa. PUC LEXIS 656, 12-13 (Pa. PUC 2011) citing Mary M. Sobota v. Equitable Gas Company, Docket No. C-00981661, 1999 Pa. PUC LEXIS 67 (October 18, 1999), Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).



Once the complainant has established a prima facie case, the burden shifts to the utility to rebut with evidence that is at a minimum co-equal.  Waldron, supra.  If the utility presents a sufficient rebuttal, the burden then shifts back to the Complainant to rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95. 
FOREIGN LOAD



Complainant has not established a prima facie case on the foreign load issue.  Both Complainant and Ms. Ricks suspected that there was foreign load or foreign wiring to their property.  While Ms. Ricks recalls that Mr. Riley found foreign wiring (Tr. 27-28), the evidence is contrary to her memory.  Nothing in the record supports a finding that there is foreign load at play here. 


Calculations performed by Mr. Riley to estimate usage at the residence were within 3 volts of the actual usage, an acceptable 2% margin of error.  Further, this residual load was not shown to be unrelated to the Complainant’s service.  Mr. Riley also testified that he found no foreign wiring or tampering.  (Tr. 87).  The contemporaneous written record at the time of the inspection also notes that no foreign wiring was detected.  (PECO Exhibit 2).  The PECO Revenue Inspection Department also later confirmed this observation.  (PECO Exhibit 5).  Consequently, Complainant did not meet his burden of proof regarding foreign load. 
BILLING


Complainant has also not established a prima facie case with respect to billing. There are two charges for $165 on each of Complainant’s June 2007 and July 2007 bills. Complainant questions why he was charged $165 twice in each month, particularly given that “actual” usage charges for these months were less than $100.


The testimony of Ms. Ferrier was that Complainant was placed on budget billing for two months in 2007, June and July, and then removed from the program.  (Tr. 70-73).  One $165 notation on the bill represented the amount owed for the current month and the other the amount owed but not paid for a previous month. The Complainant was not charged twice for the previous month. 
   Ms. Ferrier further stated that the $165 per month budget billing amount was determined by taking the previous twelve months of bills, adding them and dividing that amount by eleven.  (Tr. 77)  Complainant did not question that calculation.  Given this, there is no evidence to support a finding that this billing was in error and therefore Complainant has not presented a prima facie case with respect to the $165 notations or the budget billing and cannot prevail here.


A prima facie case was established with respect to late charges. Complaint was placed on budget billing in June and July of 2007.  Ms. Terrier testified that there are “no late charges assessed while you are on the budget.”  (Tr. 79).  And yet, PECO Exhibit 1 shows that on July 3, 2007, Respondent charged Complainant a late payment fee of $84.69 for June 2007 and, on August 8, 2007, Respondent charged Complainant a late payment fee of $47.64 for July 2007.  

 



As Complainant established the prima facie case on this issue, the burden then shifted to the Respondent.  Ms. Terrier testified that PECO does not charge late fees when a customer is on a budget plan.  PECO Exhibit 5 states that “late fees are not assessed to the budget deferred balance” but upon an “outstanding balance.”  However, the statement submitted as PECO Exhibit 5 does not clarify the contradiction between the hearing stated policy and the actual bills sent to the Complainant. It also does not distinguish the Complainant’s deferred versus outstanding balance and how it was determined.  PECO did not explain why or how the calculations were applied in this case. Consequently, Complainant prevails on the issues of late fees for June and July of 2007. 
OTHER SERVICE ISSUES



Other than as discussed above, there is no evidence to support any other claims regarding reliability, safety or quality of the service and therefore no prima facie case was established.  PECO was responsive to Complainant’s concerns about possible foreign load or wiring and sent representatives on two separate visits to inspect and look for potential problems. Also, based on the testimony and the record, it appears that some of the problems were due to misunderstandings that were clarified during the hearing, e.g., the repeated $165 charge. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has the burden of proof pursuant to 66 Pa. C.S. § 332(a).

3. Complainant has met his burden of proof with respect to the late charges for June and July 2007. 66 Pa. C.S. § 332(a).
4. Respondent has not rebutted the prima facie case with respect to the late charges for June and July 2007.  Waldron, supra.
5. Complainant has not established a prima facie case with respect to the foreign load, service or any other contention. 66 Pa. C.S. § 332(a)

ORDER
THEREFORE,

IT IS ORDERED

1. That for reasons set forth above, the relief requested in the Complaint of Sporty Smith, Docket Number F-2008-2059928, is granted in part and denied in part.

2. That PECO Energy Company credit Sporty Smith for late charges assessed for June and July 2007. 
3. That the Complaint in all other respects is denied.
4. That this case be marked closed.
DATE:       March 13, 2012 


_________________________________







Darlene D. Heep







Administrative Law Judge

� 	PECO should consider revising the manner in which it represents that a budget billing amount was not paid and still owed as the current method can be confusing to the average customer.    
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