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HISTORY OF THE PROCEEDING



On February 23, 2009, Ellington Condominium Association (“Ellington” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against Trigen-Philadelphia Energy Corporation (“Trigen” or “Respondent”) alleging, among other things, the following:  that there are incorrect charges on two bills; that the bill for service from June 12, 2008, through July 14, 2008, was $83,678.02 for 4,078.9 Mlbs of steam; that the bill was more than quadruple the Complainant’s average usage over the past seven years; that the bill for service from July 14, 2008, through August 8, 2008, was $34,852.56 for 1,807.9 Mlbs of steam; that, since this bill was in line with past bills for that time period, the Complainant paid the bill; that the bill for service from August 8, 2008, through September 9, 2008, was $58,791.39 for 3,610.6 Mlbs of steam; that the bill was more than triple the Complainant’s average usage over the past seven years; and that when the Complainant complained, the Respondent denied that there was a problem with the meter.  The Complainant wants the Respondent to acknowledge that the bills for the periods of June 12 through July 14, 2008, and August 8 through September 9, 2008, are not accurate and to make adjustments to those bills. 



On March 23, 2009, Anthony J. Ripanti, the Respondent’s Project Engineer, submitted a letter response to the complaint.  He explained that a meter technician investigated the Complainant’s high bill complaint on August 5, 2008, and October 1, 2008.  He stated that the Respondent has responded to several high bill complaints from the Complainant.  He asserted that each complaint occurred during a period when cooling steam was being utilized.  The Respondent performed an energy audit in November 2006 and identified areas that needed attention.  However, to the best of the Respondent’s knowledge, the Complainant has not implemented the recommendations made in the audit.  Although the Complainant refers to usage for seven years, the Complainant has only been the Respondent’s customer for four years. 



By hearing notice dated November 19, 2009, a hearing was scheduled for February 3, 2010, and the case was assigned to the undersigned.  



On November 25, 2009, Richard A. Rochlin, Esquire, and Scott Sigman, Esquire, filed a notice of appearance on behalf of the Complainant.



A prehearing order, dated December 9, 2009, was sent to the parties.  In the order, the Complainant was instructed to pay the undisputed bills until a final Commission order was issued.


On January 7, 2010, Barnett Satinsky, Esquire, and Christine Soares, Esquire, filed a notice of appearance on behalf of the Respondent.



On January 13, 2010, the Respondent, through its counsel, filed an Application for Subpoena Ad Testificandum and Duces Tecum requesting that a subpoena be issued to Robert Scanlan, Senior Sales Engineer in the Mechanical Construction and Services Group at Herman Goldner Co., Inc.  No objections were filed by January 25, 2010.  



By Order #2, dated January 26, 2010, the Application for Subpoena Ad Testificandum and Duces Tecum for Robert Scanlan was granted pursuant to 52 Pa. Code 
§ 5.421.  The subpoena was duly served on January 27, 2010, and an affidavit of service was filed with the Commission.  



In response to the December 9, 2009 prehearing order, Ellington paid $58,834.34 to Trigen on or about December 30, 2009.  



By correspondence dated January 27, 2010, Mr. Sigman, counsel for Ellington, requested a continuance of the February 3, 2010 hearing due to the pendency of discovery requests and the unavailability of Ellington's general manager.  By correspondence dated January 27, 2010, Mr. Satinsky, counsel for Trigen, responded that he did not have an objection if two conditions were met.  A conference call was arranged to discuss the matter.  



During the January 29, 2010 conference call, Mr. Satinsky stated that the Complainant owed $16,000 to comply with the undersigned’s December 9, 2009 prehearing order.  Although the Complainant paid the principal amount, it failed to include the finance charge on the undisputed amount.  Mr. Sigman stated that he would advise his client to pay the unpaid finance charges.  With respect to outstanding discovery, Mr. Satinsky explained that the discovery was due on January 27, 2010.  Mr. Satinsky agreed to allow extra time for Mr. Sigman to respond since his client has not been available to respond.  It was agreed that the discovery responses would be due by February 16, 2010.  


By Order #3, dated January 29, 2010, the undersigned ordered, among other things, that the Complainant make payments, including the finance charges, on the undisputed amount of the bill pending a final Commission Order in this matter.  Furthermore, the hearing scheduled for February 3, 2010, was cancelled and the deadline for discovery responses was set at February 16, 2010.



By hearing notice dated February 1, 2010, the matter was rescheduled for a hearing on March 24, 2010. 



On March 8, 2010, the Complainant’s counsel filed an Application for Subpoena Ad Testificandum for Anthony J. Ripanti.  Objections to the subpoena were due on March 19, 2010.



On March 15, 2010, the Respondent’s counsel filed a Motion for Sanctions stating that Ellington failed to comply with Prehearing Order #3 because it did not pay the $16,000 finance charge on the undisputed portion of the bill as directed.  



 ADDIN BA \xc <@reg> \xl 22 \s AUKCBE000004 \l "By Prehearing Order #4" By Prehearing Order #4, dated March 16, 2010, the Complainant was directed to respond to the Motion for Sanctions by March 19, 2010.  



Since there was no objection to the subpoena application for Mr. Ripanti, by  ADDIN BA \xc <@reg> \xl 8 \s AUKCBE000003 \l "Order #5" Order #5 dated March 23, 2010, the undersigned authorized issuance of the subpoena, which was issued and duly served.  



On March 19, 2010, Ellington filed a Response to the Motion for Sanctions, which Response was, with permission of the undersigned, supplemented on March 22, 2010, by the “Affidavit and Verification” of Ellington's general manager, Pamela Clifton.  



An initial hearing in this matter was held on March 24, 2010, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Ellington Condominium Association, was represented by Richard Rochlin, Esquire, and Scott P. Sigman, Esquire.  The Complainant presented the testimony of the following:  Pamela Clifton, Ellington’s general manager; and Gil Schonour, P.E., the owner of Progressive Engineering and Design and an expert witness in steam generation and steam heating and cooling systems.  The Complainant reserved the right to present rebuttal testimony.  The Respondent, Trigen-Philadelphia Energy Corporation, was represented by Barnett Satinsky, Esquire.  The Respondent presented the testimony of Robert Scanlan, a Senior Sales Engineer at Herman Goldner Co., Inc. (“Goldner”), who testified pursuant to subpoena; and Anthony Ripanti, a Project Engineer for Trigen.  (The hearing was adjourned before Mr. Ripanti completed his testimony.)


The Complainant’s witnesses sponsored the following 12 exhibits
:
Complainant’s Exhibit 1-Invoices (July 8, 2008, August 8, 2008, and September 8, 2008)

Complainant’s Exhibit 5- Ripanti’s December 19, 2008 letter

Complainant’s Exhibit 7- Ripanti’s March 18, 2008 (sic) 2009 letter to the Commission

Complainant’s Exhibit 8-Schonour’s report
Complainant’s Exhibit 9-Steam system isometric
Complainant’s Exhibit 10-Billed Coiling Steam Consumption
Complainant’s Exhibit 12-Internal Trigen e-mails

Complainant’s Exhibit 13-Trigen’s April 11, 2007 letter to the Ellington
Complainant’s Exhibit 17-2005-2008 Cooling Steam Consumption Chart

Complainant’s Exhibit 19- Cooling Steam Consumption Normalized for Weather Chart

Complainant’s Exhibit 20-Interrogatory Responses

Complainant’s Exhibit 30-Goldner Report



During the March 24, 2010 initial hearing, the parties presented evidence on the Motion for Sanctions.  The undersigned directed Ellington to pay Trigen the sum of $16,000 by the close of business March 25, 2010.  

On March 25, 2010, Ellington paid Trigen the sum of $16,000 as directed.



By hearing notice dated June 11, 2010, a second day of hearing was scheduled for August 11, 2010. 


The further hearing in this matter was held on August 11, 2010, as scheduled.  The Complainant was represented by Richard A. Rochlin, Esquire, and Scott Sigman, Esquire.  The Respondent was represented by Barnett Satinsky, Esquire.  


During the August 11, 2010 further hearing, the Respondent continued presenting its case, including direct and rebuttal testimony.  The Respondent presented the testimony of the following witnesses: Mr. Ripanti; Christopher Hastings, P.E., a principal at Vanderwell Engineers, an expert witness in steam generation and steam heating and cooling systems; Stefan Batterman, a mechanical engineer for Trigen; and John Torres, the manager and supervisor of Trigen’s steam and chilled water metering department.



The Respondent’s witnesses sponsored the following 35 exhibits:

Respondent’s Exhibit 2-History for Account

Respondent’s Exhibit 3-Tariff Page No. 15

Respondent’s Exhibit 4-Ripanti’s resume

Respondent’s Exhibit 5-Torres’ resume

Respondent’s Exhibit 6-Batterman’s resume

Respondent’s Exhibit 8-Ripanti’s January 23, 2008 letter

Respondent’s Exhibit 9-Ripanti’s January 23, 2008 e-mail

Respondent’s Exhibit 10-September 10, 2008 e-mails between Ripanti and Clifton

Respondent’s Exhibit 11-Ripanti’s October 28, 2008 payment plan letter

Respondent’s Exhibit 12-November 4 and 6, 2008 e- mails between Ripanti and Clifton

Respondent’s Exhibit 13-Informal complaint cover page

Respondent’s Exhibit 14-Ripanti’s December 19, 2008 response to BCS investigator

Respondent’s Exhibit 15- Ripanti’s January 16, 2009 supplemental response to BCS investigator

Respondent’s Exhibit 16- January 16 and January 20, 2009 e-mails between BCS investigator and Ripanti

Respondent’s Exhibit 18-White’s October 3, 2006 e-mail

Respondent’s Exhibit 19-Trigen work orders regarding Ellington from March 2005-December 2008

Respondent’s Exhibit 20-White and Elliott Lewis work orders

Respondent’s Exhibit 21- Ripanti’s May 13, 2009 e-mail to Ellington

Respondent’s Exhibit 22-2006-2009 Summary Analysis of Ellington usage for summer months

Respondent’s Exhibit 23-2006-2009 Analysis of Mlbs/CDD for summer months

Respondent’s Exhibit 24-Analysis of 2006 to 2009 summer months assuming 2008 fuel rates

Respondent’s Exhibit 25-Ellington Chiller logs May 1, 2008-October 13, 2008

Respondent’s Exhibit 27-Goldnet July 23, 2007 Revised Preventive Maintenance Agreement

Respondent’s Exhibit 28-Associated Steam Specialty Company Preliminary Report October 15, 2008

Respondent’s Exhibit 29-Clifton’s October 16, 2008 e-mail

Respondent’s Exhibit 30-Goldner’s December 9, 2008 letter to Clifton with Energy Audit

Respondent’s Exhibit 31-Goldner’s October 17, 2008 Proposal to Ellington

Respondent’s Exhibit 32-Herman Goldner Invoice

Respondent’s Exhibit 33-Summer Billing Period Analysis

Respondent’s Exhibit 34-May through October Cooling Demand Data

Respondent’s Exhibit 35-Demand v Cooling Degree Days

Respondent’s Exhibit 36-December 2006 through March 2010 main and sub-meter

Respondent’s Exhibit 37-graph

Respondent’s Exhibit 38-letter dated July 18, 2000

Respondent’s Exhibit 39-Hastings’ resume



During the August 11, 2010 hearing, the Complainant presented the surrebuttal testimony of Mr. Schonour.



By  ADDIN BA \xc <@reg> \xl 8 \s AUKCBE000005 \l "Order #6" Order #6, dated August 18, 2010, the parties were directed to file main briefs by October 12, 2010, and reply briefs by October 22, 2010.  


By  ADDIN BA \xc <@reg> \xl 8 \s AUKCBE000005 \l "Order #6" Order #7, dated October 12, 2010, in a revised briefing order, the deadlines for filing briefs were changed since the transcript was received later than expected.  The parties were directed to file main briefs by October 25, 2010, and reply briefs by November 5, 2010.  


On October 18, 2010, the Respondent through its counsel, filed Respondent’s Request to Correct Transcript pursuant to 52 Pa. Code § 5.253(b) (2).



By Order #8, dated October 29, 2010, the Respondent’s Request to Correct Transcript was granted.



The Complainant and Respondent, through their respective counsel, filed main briefs on October 25, 2010.  The Respondent filed a reply brief on November 5, 2010.  The record consists of the 340 page transcript, 47 exhibits, the main briefs of both parties, and the Respondent’s reply brief.  The record closed on November 6, 2010.
FINDINGS OF FACT



1.
The Complainant is Ellington Condominium Association, located at 1500 Chestnut Street, Philadelphia, Pennsylvania. 



2.
The Respondent is Trigen-Philadelphia Energy Corporation, a public utility which provides steam service to customers in portions of Philadelphia, Pennsylvania (Tr. 160).



3.
The Complainant is a customer of the Respondent (Tr. 8; C. Ex. 1).



4.
The Complainant uses steam for heating and cooling purposes (Tr. 177, 199, 308).



5.
The steam powers Ellington's mechanical system which provides both heat and air-conditioning for the common areas of the building as well as the individual residential and commercial units.



6.
Ellington's mechanical systems include two 250-ton absorption chillers (Tr. 260 – 261, 263 -264; C. Ex. 8).



7.
Ellington's steam consumption is measured using two meters:  Meter #1 measures all steam consumption and Meter #3 measures only the steam used to run the absorption chillers (Tr. 172 - 174).



8.
Meter #1 is a Vortex meter and Meter #3 is a differential meter (Tr. 164).



9.
Steam used to run the absorption chillers flows through, and is measured by, Meter #1 before it flows through, and is measured by, Meter #3 (Tr. 174).



10.
During the summer months, when Ellington has no need for heat, it uses steam to run the absorption chillers.



11.
Meter #1 and Meter #3 are flow meters (Tr. 308 - 309, 310).



12.
Meter #1 and Meter #3 can be read either remotely, by electronically transmitted data, or manually (Tr. 309).



13.
Meter #1 and Meter #3 can be read by the Telog method or by the Totalizer method (Tr. 164 - 168, 309).



14.
The Telog method records demand (consumption), pressure and temperature data in five minute intervals and stores that data for a period of months, allowing analysis not only of total consumption, but also how the usage correlated to other factors, such as outside temperature, building usage and equipment operation (Tr. 164 - 167; R. Ex. 21).  



15.
The Totalizer method captures the accumulated usage since the meter began operating.  By subtracting the current reading from the prior reading, one can calculate the usage since the prior reading (Tr. 164 – 167; R. Ex. 21).  



16.
The amount of steam consumed for cooling purposes at the Ellington is measured by Trigen by the readings taken on Meter #3 and subtracting those readings from the readings taken on Meter #1 (Tr. 172).


17.
When the steam being consumed by the Ellington is only being used for cooling purposes, comparison of the readings from Meter #3 with those from Meter #1 provide corroboration of the amount of steam measured on Meter #3 (Tr. 308 - 309).



18.
Under Trigen's tariff, the rate charged for steam used for cooling is lower than the rate charged for steam used for heating (Tr. 172 - 173).



19.
The Ellington has been managed by Pamela Clifton since April of 2007 (Tr. 30).



20.
For the time period June 12, 2008, through September 9, 2008, Trigen prepared three invoices for the Complainant's steam usage:  June 12 to July 14, 2008; July 14 to August 8, 2008; and August 8 to September 9, 2008 (Tr. 176 - 177; C. Ex. 1).



21.
The invoice for the period June 12 to July 14, 2008, stated that 4,078.9 Mlbs was used and the bill was $83,678.02 (Tr. 33, 34; C. Ex. 1).



22.
The invoice for the period July 14 to August 8, 2008, stated that 1,807.9 Mlbs was used and the bill was $34,852.56 (Tr. 33, 34; C. Ex. 1).



23.
The invoice for the period August 8 to September 9, 2008, stated that 3,610.6 Mlbs was used and the bill was $58,791.39 (Tr. 33, 34; C. Ex. 1).



24.
Before Trigen releases an invoice to a customer, the draft invoice is reviewed by the metering supervisor, the accounting department and the account manager in the customer service department (Tr. 179 - 180).



25.
When Trigen analyzed the draft invoice for the Complainant for the period June 12 to July 14, 2008, it observed what appeared to be unusually high usage, so the invoice was not finalized and the metering department was assigned to examine the meters at the Complainant to try to determine the cause for that usage (Tr. 179 - 180, R. Ex. 7, 9, 19).



26.
When the Trigen metering staff investigated the reason for the high usage, it determined that the meters were operating properly, that the readings were accurate, but that due to a temporary interruption to the electronic method for transmitting the metering data, the reading reflected usage from June 12 to July 21, 2008, rather than from June 12 to July 14, 2008 (Tr. 180 - 181, R. Ex. 19).



27.
The Respondent performed the July 21, 2008 meter reading manually (Tr. 179).



28.
Although the telephone link used to transmit metering data from the customer site to Trigen's offices was not operating for approximately one week in July, 2008, the interruption in telephone service did not affect the accuracy of the meter readings which were taken on July 21, 2008, for the period from June 12, 2008, to July 14, 2008 (Tr. 177 - 180, 193, 313 - 314, 314; R. Exs. 7, 9 and 19).



29.
The reading taken on July 21, 2008, was confirmed by review of the Telog records for the Complainant’s consumption (Tr. 195, 313 - 314).  



30.
After the usage from July 14 to July 21, 2008, was transferred to the correct invoice, the actual consumption for June 12 to July 14, 2008, was 3,612.8 Mlbs (rather than 4,078.9) and the consumption for July 14 to August 8, 2008, was 2,274 Mlbs (instead of 1,807.9 Mlbs) (Tr. 181, 194 – 196, 207 – 208, 213; R. Exs. 19, 22 and 23).



31.
Pursuant to the Steam Cost Rate (“SCR”) provisions of Trigen's Tariff, the fuel charge associated with steam consumption changes on a monthly basis (Tr. 175).



32.
Trigen's SCR rate for the period June 12 to July 14, 2008 (the "July SCR") was higher than Trigen's SCR rate for the period July 14 to August 8, 2008 (the "August SCR") (Tr. 175, 181).



33.
Applying Trigen's July SCR rather than Trigen's August SCR to the consumption for the period from July 14 to July 21, 2008 resulted in an overcharge in the amount of $538.81, which Trigen has acknowledged will be credited to the Complainant (Tr. 180 - 181, R. Ex. 14).  



34.
The Complainant paid the invoice for the period July 14 to August 8, 2008, but objected to the invoices for June 12 to July 14, 2008, and August 8 to September 9, 2008 (Tr. 177).



35.
Between 2006 and January 2008, Ellington received recommendations for repairs and maintenance of Ellington's mechanical systems from Trigen and two reputable mechanical contractors, J.J. White Incorporated and Herman Goldner Co., Inc.  Ellington failed to implement the recommendations prior to the summer of 2008 (Tr. 53 - 54, 56 - 61; R. Exs. 8, 18 and 31).



36.
Ellington had annual service contracts with the following mechanical contractors from 2007 through 2009:  J.J. White, Elliott-Lewis and Carrier (Tr. 46).



37.
Ellington operated only one of its absorption chillers during the summer of 2007 (Tr. 62).  



38.
Except for short periods when they were inoperable, Ellington operated both its absorption chillers during the summer of 2008 (Tr. 62; R. Ex. 25).  



39.
Ellington ran only one of its absorption chillers during the summer of 2009, except for a period of approximately four days from September 11 to September 14, for testing purposes (Tr. 216).



40.
Factors which may affect energy consumption include temperature, building use and occupancy, length of billing period and how the mechanical systems are operated (Tr. 175 - 176).



41.
The amounts billed to a customer are affected by not only the customer's consumption but also by the applicable fuel rate in effect for the applicable billing period (Tr. 175).



42.
Building occupancy at the Ellington increased from 56 units in June 2006 to 124 units in June 2007 to 148 units in June 2008 to 154 units in June 2009 (Tr. 45 - 46). 



43.
When the Ellington ran two absorption chillers, it ran two chilled water pumps (Tr. 222).  



44.
When a customer operates two absorption chillers rather than one, and two chilled water pumps rather than one, it is likely to increase energy consumption (Tr. 222, 297 - 299).



45.
The absorption chillers installed at the Ellington are capable of consuming the amount of steam recorded on Trigen's meters for the summer of 2008 (Tr. 260 - 261, 263 - 264).



46.
Consumption data collected by Telog and by Totalizer measurement consistently reflect that during the time periods when Ellington ran two absorption chillers, its consumption of steam increased significantly (Tr. 222, 223, 297 - 299, 315). 



47.
Trigen calibrated the Complainant’s Meter #1 on June 26, 2005 and September 6, 2007 and Meter #3 on January 20, 2006 and November 22, 2006 (R. Ex. 19). 



48.
Trigen did not need to perform any repairs to or alter the Complainant’s Meter #3 at any time in 2008 (R. Ex. 19). 



49.
With the exception of one instance more than 4 years ago when Trigen self-identified its inadvertent application of an inapplicable demand charge in the calculation of a bill to Ellington and gave Ellington a corresponding credit, there has not been any history of ongoing billing errors, and no indication of metering abnormalities (Tr. 37 - 39; C. Ex. 13).



50.
Trigen re-inspected its meters on October 2, 2008, and again found them to be operating properly (R. Ex. 19).



51.
By order dated December 9, 2009, the Complainant was directed to pay to the Respondent the undisputed portion of the outstanding bills.



52.
On or about December 30, 2009, pursuant to the December 9, 2009 order, the Complainant paid to the Respondent the sum of $58,834.34.



53.
Gil Schonour, P.E., was accepted as an expert witness in steam generation and in steam testing and cooling systems (Tr. 111).



54.
Christopher Hastings, P.E., was accepted as an expert witness in steam generation and steam heating and cooling systems (Tr. 254, 259).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied its burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied its burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984). 


In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, (Pa. Commonwealth 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983).
Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  



In Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011), the Commission explained that 

[C]onsistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  
Thomas v. PECO Energy Company, at 5


In the instant case, the Complainant is disputing the charges on the bills for service from June 12, 2008, through July 14, 2008, in the amount of $83,678.02 for 4,078.9 Mlbs of steam and the bill for service from August 8, 2008, through September 9, 2008, was $58,791.39 for 3,610.6 Mlbs of steam.  



The Respondent presented testimony to show that the July 2008 bill included service for the period from July 14, 2008 through July 21, 2008.  The charges for that service should have been on the August 2008 bill.  It is noted that the Complainant paid the August 2008 bill without objection.  In addition, the Respondent will give the Complainant a fuel adjustment credit in the amount of $538.81 because Trigen's July SCR rather than Trigen's August SCR was applied to the consumption for the period from July 14 to July 21, 2008 (Tr. 180 - 181, R. Ex. 14).  


The Complainant provided the following chart to demonstrate that the two disputed bills were incorrect:
	Billed Cooling Steam Consumption

	
	2006
	
	2007
	
	2008
	

	June
	473.8 Mlbs
	56

occupied units
	1,659.3 Mlbs
	124

occupied units
	1,653.5 Mlbs
	148

occupied units

	July
	1,575.3 Mlbs
	64

occupied units
	1,083.6 Mlbs
	134

occupied units
	4,078.9 Mlbs

3,612.8 Mlbs-corrected
	150

occupied units

	August
	1787.9 Mlbs
	78

occupied units
	1,521.6 Mlbs
	136

occupied units
	1,807.9 Mlbs

2274 Mlbs

corrected
	151

occupied units

	September
	1,217 

Mlbs
	84

occupied units
	1,626.3 Mlbs
	138

occupied units
	3,610.6

Mlbs
	151

occupied units

	October
	1,942.2 Mlbs
	86

occupied units
	1,472.8 Mlbs
	141

occupied units
	1,170.5 Mlbs
	151

occupied units

	November
	882.5

Mlbs
	88

occupied units
	1,075.3 Mlbs
	141

occupied units
	904.2

Mlbs
	152

occupied units


Complainant’s main brief (“M.B.”) at 9, 10; Tr. 72 -74; C. Ex. 10. 
The disputed July and September 2008 bills are in bold.  The months that both chillers were used are italicized (Tr. 62; R. Ex. 25).


In its brief the Complainant stated that the threshold for making a prima facie case is low.  The Complainant cited Kupstas v. Pennsylvania Public Utility Commission, 76 Pa.P.U.C. 334, for the proposition that when a bill is significantly different from the Complainant’s pattern of usage, the burden of going forward to establish the disputed bills’ accuracy shifts to the utility.  Complainant’s M.B. at 16.


The Complainant maintained that it established a prima facie case and that the Respondent did not present evidence of co-equal or greater weight to refute the Complainant’s evidence.  Complainant’s M.B. at 17.  The Complainant stated that the Respondent merely provided testimony to show that the meters were accurate.  Complainant’s M.B. at 17.



It is undisputed that based on the evidence in the record the Complainant did not use 2,000 Mlbs. in a month except for the two months in question.  However, we have to examine the other factors involved.



The Complainant denied that there was a correlation between occupancy and usage.  Complainant’s M.B. at 18.  Based on the evidence in the record, the occupancy was a factor but not a defining factor.


In addition, Gil Schonour, P.E., the Complainant’s expert, testified about his report which indicated that the Respondent’s meters were the cause of the high bills (Tr. 128; C. Ex. 8).  However, he later testified that he thought that the meters were calibrated properly and that they were good meters (Tr. 132).  He said that there was a problem with the software used to read the meters.  During his surrebuttal testimony, when asked about Mr. Hastings disagreeing with his prior testimony, Mr. Schonour said that he agreed with Mr. Hastings, the Respondent’s expert (Tr. 331).  Subsequently, Mr. Schonour said he did not believe that Mr. Hastings’ opinion was accurate (Tr. 335).  


The Respondent’s position is that the higher consumption in 2008 was a result of greater building occupancy, variations in cooling degree days, the operation of more steam driven mechanical equipment and Ellington’s ongoing problems with its own mechanical systems.  Further, there is no evidence that Trigen’s meters or meter reading software did not properly measure Ellington’s usage.  Finally, Trigen’s expert witnesses offered several plausible explanations for how the increased usage could have been caused by having two chillers running at once.

The Respondent stated that the Complainant conveniently ignored the testimony of Messrs. Ripanti, Batterman and Torres, who uniformly testified that the meters were not inaccurate, as demonstrated by two different meters, built on two different technologies, each being read at least two different ways.  Ellington conveniently ignored the metering data presented as exhibits.  Most incredibly, however, Ellington ignored the testimony of its own expert witness, Mr. Schonour, who testified: “I don’t believe the meters are reading inaccurately.  I think they are calibrating properly; I think they are good meters; I think the meters are reading accurately.”  Respondent’s M.B. at 12.



The Respondent demonstrated that during the month of July 2008, when the communications link with Trigen’s office was not functioning for a period of time, instead of a Totalizer reading, a manual reading was taken in addition to the Telog reading.  Thus, for every relevant time period, there were a total of four separate readings taken (two methods on each of two meters), which corroborated the accuracy of the readings.


The Respondent denied that it was relevant that at the same time the communications link was down, there was a corresponding need for certain Trigen locations to have a pressure correction applied to them because they were reading “zero consumption.”  Ellington failed to acknowledge that its building was not one of the locations which required pressure correction, because the particular device in issue had nothing to do with Ellington’s readings.  See testimony of Stefan Batterman.  (Tr. 312).  This testimony was unchallenged and unrebutted.


Ellington also suggested that the high meter readings resulted from Trigen tampering with its own meters.  (Respondent’s M.B. at 23-25).  Trigen was not on the premises of Ellington to have altered meter readings during the discrete time periods corresponding to the higher readings which Ellington is challenging.  As to Ellington’s latest contention, that Trigen manipulated the registrations remotely, this was flatly contradicted by Mr. Batterman.  As he testified, by design there is no way to move the Totalizer values forward, even if one were inclined to do so.  (Tr. 309, 310).  The evidence in the record failed to support a claim that Trigen intentionally tampered with Ellington’s meters to drive up reported consumption.



The major reason advanced by the Respondent for the increase was Ellington’s use of two chillers, rather than one chiller, and two chilled water pumps, rather than one chilled water pump, during the periods in question.  Other contributing factors were the building occupancy (which was lower in 2006 and 2007) and cooling degree days (which were higher in the comparable billing months in 2006 and 2007).  Respondent’s Exhibits 22 and 23.



The Respondent’s expert, Mr. Hastings, provided credible and consistent testimony.  In light of the evidence in the record, the Respondent has shown that there were factors, including the use of two chillers and two chilled water pumps, that caused the increase in the usage during the disputed service periods.  



Accordingly, the complaint is dismissed and the Complainant is required to pay the disputed bills. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Milkie v. Pa. P.U.C., 768 A.2d 1217, 1220 (Pa. Cmwlth. 2010); Waldron v. Philadelphia. Electric Co., 54 Pa. P.U.C. 98 (1980); Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011),



4.
The Respondent has presented evidence to rebut the Complainant’s prima facie case. 



5.
The Complainant has not met its burden of proving that it is entitled to relief.  66 Pa. C.S. § 332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Ellington Condominium Association against Trigen-Philadelphia Energy Corporation at Docket Number C-2009-2092612 fillin "Docket No." \d ""is dismissed in its entirety. 



2.
That the Complainant is required to pay the corrected bill for service from June 12, 2008 through July 14, 2008 and the bill for service from August 8, 2008 through September 9, 2008.


3.
That the record in this case is marked closed.

Date:
April 3, 2012




___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	The parties provided copies of pre-marked exhibits.  This is a list of the exhibits which were entered into the record.
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