BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mark D. Mazza					:
							:
v.						:		C-2011-2235775
							:
[bookmark: _GoBack]PECO Energy Company	:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On April 4, 2011, Mark D. Mazza (Complainant) filed a complaint against PECO Energy Company (PECO or Respondent).  The Complaint was docketed at Docket No. C‑2011‑2235775.  On April 5, 2011, Complainant attempted to file another complaint with a copy of a ten day shut off notice dated March 24, 2011 from Respondent attached.  This was incorporated into the same docket.  On May 4, 2011, Complainant attempted to file another complaint against Respondent claiming he received a notice that his utility service is being terminated.  He requested a stay of all notices and attempts to shut off his services.  He further requested PECO be required to provide phone and certified mail notice of any shut off plans as well as a payment arrangement.  He requested PECO be fined for violating PUC regulations and other state and federal law.  He attached to this complaint a 72-hour shut-off notice and the March 24, 2011 shut off notice.  This complaint was also incorporated into the above docket number.  On April 14, 2011, the complaint was served upon Respondent, which filed a timely Answer on May 4 and Preliminary Objections on May 12, 2011.  

		The complaint alleges that Complainant received improper and insufficient notice that his utility service was being terminated.  This complaint further states that the notice includes charges for a bill that was not due yet.  No payment agreement was offered, nor was Complainant contacted by telephone to address the issue.  PECO’s shutoff policy violated due process and equal protection under federal and state laws and discriminated against the Complainant because he had no income and was unemployed at the time.  

		Complainant seeks relief in the form of of an injunction or judgment precluding the shutoff. He requests PECO be required to contact him and make all possible attempts to resolve or reach a compromise of the dispute.  Further, Complainant requests PECO be required to provide phone and letter notice of any shutoff plans, or, alternatively place him in a program because he has no income and is unemployed.  He requested PECO be fined and penalized for unfair and discriminatory practices and for insufficient and improper notice of shutoff.

		In his supplemental information to the original complaint, Complainant further alleges the 72-hour shut-off notice from PECO on May 2, 2011 was illegal, untimely, and insufficient because his complaint was pending at the time.  Complainant further alleged that PECO sent a representative to his house to shut off service on April 12, 2011, which Complainant also alleged was improper in light of the pending complaint.  In its Answer, PECO denies sending a service representative to Complainant’s house to shut off service on April 12, 2011.

		Complainant had filed three prior complaints against Respondent.  On July 6, 2009, a complaint was filed at Docket No. C-2009-2118230 alleging improperly terminated service without notice.  Complainant also requested a payment arrangement.   On July 22, 2009, Complainant filed a second complaint at Docket No. C-2009-2120401.  The two complaints were consolidated for hearing.  After hearings on April 13, 2010 and June 15, 2010, ALJ Angela Jones issued an Initial Decision ordering Complainant to make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account.  ALJ Jones further ordered that, if the Complainant did not keep the payment schedule stated in the Order, PECO was authorized to suspend or terminate his service in accordance with the Public Utility Code and the Commission’s regulations.  Mark Mazza v. PECO Energy Company, Docket Nos. C-2009-2118230 and C-2009-2120401 (Initial Decision entered August 17, 2010) at 18.

		On September 29, 2010, Complainant filed Exceptions.  On December 6, 2010, the Commission denied the Exceptions and adopted the Initial Decision of ALJ Jones.  The Complainant appealed this final order and on January 4, 2012 the Commonwealth Court affirmed the Commission’s Order.  Mark Mazza v. Pennsylvania Public Utility Commission, No. 2606 C.D. 2010, Memorandum Opinion Per Curium.

		On April 19, 2010, Complainant filed another complaint at Docket No. C‑2010‑2171324 concerning a 10-day shut-off notice PECO issued on March 26, 2010.  ALJ David Salapa sustained Preliminary Objections to the complaint on the basis that all three complaints requested the same relief: a payment arrangement and a civil penalty against PECO for attempting to improperly terminate service.  The Initial Decision dismissing the complaint was made final by order of the Commission entered on July 15, 2011. 

		On April 4, 2011, Complainant filed the instant complaint alleging he received improper notice that his utility service was being terminated and requesting a payment arrangement.  Complainant supplemented his filing twice on April 5 and May 4, 2011.  On May 4 and 12, Respondent filed an Answer and Preliminary Objections.  On June 28, 2011, I recommended PECO’s Preliminary Objections be granted and the complaint be dismissed with prejudice on the grounds of lis pendens.  Complainant filed Exceptions and the Commission granted these exceptions in part, as well as reversed and remanded my Initial Decision for a hearing.  Mark Mazza v. PECO Energy Company, C-2011-2235775, Opinion and Order dated December 1, 2011.

	A telephonic hearing on remand was held on March 9, 2012.   Complainant testified on his own behalf, and offered no exhibits.  Tishekia Williams, Esquire represented PECO and offered 4 exhibits which were entered into the record.  Teresa Ferrier testified for PECO.  The record closed on March 9, 2012.

FINDINGS OF FACT

		1.	Complainant is Mark D. Mazza, whose service address is 1271 Farm Road, Berwyn, Pennsylvania.  Complaint; N.T. 6.

		2.	Respondent is PECO Energy Company, a jurisdictional electric distribution company (EDC) providing residential electricity service in the Commonwealth of Pennsylvania.

		3.	PECO supplies Complainant with gas and electricity service at his home.

		4.	Complainant’s testimony at the hearing that he had received no written or telephone notice before PECO representatives attempted to terminate his service in April, 2011, is incredulous.  N.T. 9-11.

		5.	Copies of a 10-day notice letter and 72-hour notice of termination are in the record because they were submitted by Complainant attached to Complaints filed on April 5 and May 4, 2012, which were incorporated into the instant docket.  

		6.	The 10-day and 72-hour notices of termination corroborate the testimony of PECO’s witness, Teresa Ferrier, as well as PECO Exhibit No. 3 which is a timeline of events showing that a 10-day termination notice was mailed on March 24, 2011, for $1,576.20 effective on or soon after April 7, 2011 and a 72-hour notice of termination was posted on the service property on May 2, 2011 noting a past due balance of $1,576.20.  PECO Exhibit 3, N.T. 27-28.

		7.	Ms. Ferrier’s testimony that no PECO service representative visited the service residence and attempted to shut off Complainant’s service or posted a 72-hour notice prior to April 4, 2011, is credible.  N.T. 31.

		8.	Two adults and two children live in the service residence.  N.T. 42-43.

		9.	Complainant’s wife resides at the service residence and she earns approximately $3,868 gross monthly salary.  N.T. 42. 

		10.	Complainant defaulted on his Commission ordered payment arrangement dated October 20, 2010.  PECO Exhibits 1 – 4.

		11.	Complainant’s outstanding balance was $9,561.67 as of March 9, 2012.  PECO Exhibit 1. 

DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A § 332(a).

		To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint. Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990);  Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976). This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982);  Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980);  Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960);  Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  

		The controlling law in this case is from Chapter 14 of the Public Utility Code (relating to responsible utility customer protection), 66 Pa.C.S. §§ 1401 – 1410.  

Notice

		Section 1406(b) of the Public Utility Code, 66 Pa. C.S. § 1406(b), provides that prior to terminating service, a public utility shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.  Also prior to termination, the public utility shall attempt to contact the customer or occupant either in person or by telephone to provide notice of the proposed termination at least 3 days prior to the scheduled termination.  After complying with a 3-day notice requirement, the utility shall attempt to make personal contact with the customer at the time the service is terminated. Termination of service shall not be delayed for failure to make personal contact.  66 Pa. C.S. § 1406(b)(1)(i);(ii);(iv).

		Complainant claims he never received the 10-day written notice in the mail.  He claims that because it was not mailed to him via certified mail, there is insufficient evidence to show Respondent complied with the notice requirement of 66 Pa.C.S. § 1406(b)(1)(i).  Complainant further claims notice was never posted on his property on May 4, 2011. N.T. 6-7.  He claims if he had received proper notice in advance of termination, he would have responded and dealt with the situation to avoid a shutoff.  N.T. 8. 
	
		PECO’s witness, Teresa Ferrier, testified that no PECO service representative visited the service residence and attempted to shut off Complainant’s service.  Further, she testified no representative posted a 72-hour notice prior to April 4, 2011.  N.T. 31.  I find this testimony to be credible and it is supported by PECO Exhibit No. 3 which is a timeline of events showing that a 10 day termination notice was mailed on March 24, 2011, for $1,576.20 effective on or soon after April 7, 2011 and a 72-hour notice of termination was posted on the service property on May 2, 2011 noting a past due balance of $1,576.20.  PECO Exhibit 3, N.T. 27-28.  

		Ms. Ferrier’s testimony is further supported by Complainant’s own earlier submissions into the record.  Specifically, in support of his April 4 complaint, on April 5 and May 4, 2011, Complainant filed copies of the 10-day termination notice letter and 72-hour shut off notice which were incorporated into the instant docket.   The termination notices complied with 52 Pa. Code §§ 56.91; 56.93; and 56.96 which provide for certain information to be contained in the notices.   Ms. Ferrier testified that the company did not receive the 10-day notice letter back through returned mail, and the presumption is that Complainant received the notice. [footnoteRef:1]  Complainant’s assertion that he did not receive notice without any corroborative evidence is insufficient to overcome the presumption that he received notice and the fact that he had earlier provided copies of these notices to the Commission.  This evidence is substantial to show Respondent was in compliance with the Public Utility Code regarding notice of termination.   [1: 	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 165 Pa.Cmwlth. 671, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994); Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); John D. Stewart, Jr. v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order adopted March 28, 1996, entered May 10, 1996.  Mere assertion that the document was not received, without corroboration, is insufficient to overcome the presumption of receipt.  Donegal Mutual Ins. Co. v. Insurance Dep’t, 719 A.2d 825 (Pa.Cmwlth. 1998); Geise v. Nationwide Life and Annuity Co., 939 A.2d 409 (Pa.Super. 2007).] 

		
		Complainant has failed to prove Respondent violated 66 Pa. C.S. §1406(b)(1)(i);(ii);(iv).  He offered no corroborative evidence to support his claim that he did not receive either the 10-day or 3-day termination notices.  Contrary to his own testimony, on May 4, 2011, he complained to the Commission that he had received a notice that his utility service is being terminated.  Specifically, Complainant stated,

Due to receipt of another shut off notice from PECO, I have no choice but to file this complaint.  The shut off notice is attached and contend the notice and its contents are illegal, untimely, insufficient and allegedly in violation of PUC regulations, state law and federal law.  A full investigation of PECO’s practice and procedures regarding shut off needs to be conducted by the PUC.  I filed 2 previous complaints regarding shut off notices, received by the PUC on or about April 4, 2011.  Despite the filings, PECO sent a representative to the property on 4/12/11 to shut off services.  This was illegal and improper action and allegedly in violation of PUC regulations.  No one called me prior to this shut off attempt.  Now another notice to shut off (attached) dated 5/2/11, claiming that I must pay $1,576.20 or services will be shut off.  I object to this notice and the amount claimed and request a hearing to address the issues.  This is the same amount that was in a ten day shut off notice (attached), which I objected to and complaints regarding that notice are pending at the PUC.  Hearings are necessary in this complaint and the prior complaints regard in that shut off notices.  Shut off should be stayed pending litigation.

Complainant offered no evidence to show the amount requested by PECO was in error.  This additional information constitutes substantial evidence showing that Respondent complied with the notice requirements of 66 Pa. C.S. § 1406(b)(1).  

		The company is not required under Chapter 14 to provide a 10-day notice of termination via certified mail as Complainant requests.  Complainant is asking for a stricter compliance standard than the utility code.  Accordingly, I find in favor of Respondent on this issue.

Payment arrangement

		Complainant is not entitled to a new payment arrangement because he failed to comply with the terms of a previous Commission ordered payment arrangement dated October 20, 2010.  The Public Utility Code at 66 Pa.C.S. §1405(d) states:

(d)	 Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

		Since the Complainant has failed to make the payments ordered by the Commission, he has defaulted on the payment arrangement.  Complainant failed to show he had a change in income.

		The Commission may not reinstate a payment arrangement where the customer has defaulted except in limited circumstances.  66 Pa.C.S.§1405(e) provides in pertinent part:

(e) 	Extension of payment agreements. – If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstances, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

A “significant change in circumstances” is defined in 66 Pa.C.S. § 1403 as follows:

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.

In the instant case, Complainant offered no evidence that any of the above factors applied to his situation.   

		Since I have concluded that the Commission lacks the authority to order a further reduced payment arrangement in these circumstances, the full balance of $9,561.67 is due and payable.  PECO Exhibit 1.  PECO may offer another payment arrangement as it seemed willing to before the hearing and this is within the company’s discretion.  For the foregoing reasons, the Complaint will be denied and dismissed.


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.

		2.	Pursuant to 66 Pa. C.S. §332(a), the Complainant has failed to meet his burden of proof in this proceeding.

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401 et seq., applies to this proceeding.

		4.	Pursuant to 66 Pa.C.S. § 1405(a), the Commission is authorized to establish a payment arrangement between a public utility and a customer.

		5.	Complainant has failed to meet his burden of proving that he is entitled to a second Commission-ordered payment arrangement.  66 Pa.C.S. § 1405(c).

		6.	Complainant has failed to prove Respondent violated 66 Pa. C.S. § 1406(b)(1)(i);(ii);(iv).  

		 7.	Complainant has failed to prove Respondent is in violation of 66 Pa. C.S. §1407 (b)(4). 

		8.	Complainant has failed to prove Respondent is in violation of 66 Pa. C.S. § 1404.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1. 	That the Complaint of Mark D. Mazza against PECO Energy Company at Docket No. C-2011-2235775 is hereby denied and dismissed.  

		2.	That the record at Docket No. C-2011-2235775 be marked closed.


Dated:  April16, 2012					______________________________
							Elizabeth Barnes
							Administrative Law Judge
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