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Pennsylvania Public Utility Commission,		:
Bureau of Transportation & Safety; n/k/a 		:		C-2010-2170273
Bureau of Investigation and Enforcement 		:
	:
	v.	:		C-2009-2075573
	:
William Joseph Diaz, Jr., t/a Ashley’s 		:
Stretched Limo Service; n/k/a 			:		C-2009-2126067
Ashley’s Stretched Limo Service, LLC		:


INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING

Presently before me for consideration is a proposed Settlement Agreement dated March 22, 2012, between the Pennsylvania Public Utility Commission's Bureau of Transportation and Safety (BTS), now known as the Bureau of Investigation and Enforcement (BI&E), represented by the Law Bureau, and William Joseph Diaz, Jr., on behalf of himself, trading as Ashley’s Stretched Limo Service, and Ashley’s Stretched Limo Service, LLC, (individually, Diaz and Ashley’s, respectively; collectively, Respondents), in the above-captioned proceeding.  Respondents’ utility code is 641032.  The original application was docketed at A‑00118224.  The restructuring application was docketed at A-2010-2188691.

On October 8, 2008, Respondents did not hold a certificate of public convenience issued by this Commission for the service rendered,[footnoteRef:1] that is, group and party authority for 16+ passengers.  Respondent Diaz held a certificate of public convenience for limousine service[footnoteRef:2] granted by this Commission on February 4, 2002, at Application Docket No. A‑00118224.  Respondent Ashley’s continues to hold a certificate of public convenience for limousine service by virtue of Respondents’ restructuring as recognized by this Commission on August 26, 2010, at Application Docket No. A‑2010-2188691.[footnoteRef:3]  [1:  	Respondent Diaz furnished services to a homecoming party of 14 persons using a Hummer 20‑passenger vehicle, which vehicle is no longer owned by either Respondent Diaz or Respondent Ashley’s.
]  [2:  	Luxury vehicles capable of carrying up to 10 people including the driver.
]  [3:  	Notice of the restructuring was originally provided to the Commission by letter dated April 27, 2010, and filed at Docket No. A‑2010-2184643.  That proceeding was supplanted by the one at A-2010-2188691.] 


BTS initiated a complaint at Docket No. C-2009-2075573 against Respondent Diaz.  The complaint was served on May 14, 2009.  BTS alleged that Respondent Diaz, on December 23, 2010, provided transportation, for compensation, in violation of 66 Pa. C.S. § 1102(a)(1)(i).  The complaint sought a $500 civil penalty and requested Respondent Diaz cease and desist from unauthorized service.  Respondent Diaz failed to file an answer to the complaint at C-2009-2075573.  

By Secretarial Letter dated July 14, 2009, the complaint at C‑2009‑2075573 was sustained with the civil penalty due by August 3, 2009.  On August 3, 2009, Respondent Diaz filed a petition for reconsideration of the civil penalty at C-2009-2075573.  On September 16, 2009, Respondent Diaz was notified by Secretarial Letter that the civil penalty at C-2009-2075573 remained outstanding.  

By order entered October 13, 2009, the Commission upon reconsideration at C‑2009-2075573 offered Respondent Diaz the option of applying for group and party authority for 16+ passengers and paying a $250 civil penalty or paying the full $500 civil penalty.  Respondent Diaz had ten (10) days to accept this offer.  The offer was neither accepted nor rejected within the ten (10) days.
  
Thereafter, the instant complaint Pennsylvania Public Utility Commission Bureau of Transportation and Safety v. William Joseph Diaz, Jr. t/a Ashley’s Stretched Limo Service, 93 High Ridge Rd., Delta, PA 17314 at C‑2010‑2170273 was served on May 28, 2010, to collect the $500 civil penalty due with regard to the complaint at C-2009-2075573.

On June 15, 2010, Respondents filed an Answer to the Complaint requesting an extension to pay a $500 civil penalty related to Docket No. C-2009-2075573, due to lack of work from an illness Mr. Diaz was suffering at the time in question.  Respondent Diaz averred he already paid the $250 civil penalty associated with Docket No. C-2009-2126067. 

On the date of the violation alleged in complaint C‑2009-2170273, i.e., the failure to comply with the order in the prior sustained complaint at C-2009-2075573 by January 11, 2010, Respondent Diaz held a certificate of public convenience issued by this Commission for limousine service granted by this Commission on February 4, 2002, at Application Docket No. A-00118224.  

Separately, pursuant to its enforcement responsibilities, on March 23, 2009, BTS advised Respondent Diaz of tariff deficiencies relative to his tariff for authority at Docket No. A‑00118224.  In the absence of a response from Respondent Diaz, BTS initiated the complaint at Docket No. C-2009-2126067 against Respondent Diaz, alleging Respondent Diaz’s failure to correct tariff deficiencies.  The complaint was served on September 9, 2009, seeking tariff compliance and a $250 civil penalty.  Respondent Diaz failed to file an answer to the complaint at C-2009-2126067.  By Secretarial Letter dated November 17, 2009, the complaint at C‑2009‑2126067 was sustained with the civil penalty of $250 due by December 8, 2009.  

On March 1, 2010, a BTS complaint at Docket No. C-2010-2148286 was served on Respondent Diaz alleging the continuing failure to file a conforming tariff and a continuing failure to pay the fine in C-2009-2126067.  On March 23, 2010, BTS sent a dunning letter for the civil penalty in C‑2009‑2126067.  On March 29, 2010, Respondent Diaz filed a conforming tariff in partial satisfaction of the complaint at C-2009-2126067 and C-2010-2148286.  On May 10, 2010, Respondents paid $250 in civil penalty in C‑2010‑2148286, which did not satisfy the underlying complaint at C-2009-2126067.

On May 28, 2010, a BTS complaint at Docket No. C-2010-2170273 was served on Respondent Diaz alleging the failure to pay the $500 civil penalty in C‑2009‑2075573 and the failure to pay the $250 civil penalty in C-2009-2126067.  On June 15, 2010, Respondents filed an answer to the complaints at C‑2010‑2170273 admitting the allegations but alleging that William Joseph Diaz had been incapacitated due to illness from September 2009 through February 2010.  The answer requested reduction or elimination of the civil penalty of $500 stemming from C‑2009‑2075573 and reduction or elimination of the civil penalty of $250 stemming from C-2009-2126067.  

On August 26, 2010, the Commission approved the transfer of the authority at A‑00118224 from William Joseph Diaz, Jr., t/a Ashley’s Stretched Limo Service, to Ashley’s Stretched Limo, LLC, with Mr. Diaz as the principal of the limited liability corporation.  The utility code of 641032 held by Respondent Diaz as the sole proprietor was reassigned by the Commission to Ashley’s Stretched Limo, LLC, the successor limited liability corporation.  

On June 23, 2011, the matters of the civil penalty of $500 stemming from C‑2009‑2075573 and the civil penalty of $250 stemming from C-2009-2126067 were assigned for prosecution through a Hearing Notice and Prehearing Order, and the case was set for hearing on August 17, 2011, before me.  The hearing on August 17, 2011, was converted into a prehearing conference because the parties had reached an oral agreement which was outlined in the record.  N.T. 4-8.  On August 18, 2011, I issued a Second Prehearing Order giving the parties until September 16, 2011, within which time to file a settlement petition.  After several granted requests for extensions of time, a Settlement Agreement was filed on March 22, 2012. 

FINDINGS OF FACT
		1.	Complainant is the Pennsylvania Public Utility Commission's Bureau of Transportation and Safety, now known as the Bureau of Investigation and Enforcement, represented by the Law Bureau.

		2.	Respondent is 	William Joseph Diaz, Jr., on behalf of himself, trading as Ashley’s Stretched Limo Service, and Ashley’s Stretched Limo Service, LLC.

		3.	On May 28, 2010, a BTS complaint at Docket No. C-2010-2170273 was served on Respondent Diaz alleging the failure to pay the $500 civil penalty in prior case at Docket No. C‑2009‑2075573 and the failure to pay the $250 civil penalty in a prior case at Docket No. C-2009-2126067.  

4.	On August 26, 2010, the Commission approved the transfer of the authority at A‑00118224 from William Joseph Diaz, Jr., t/a Ashley’s Stretched Limo Service, to Ashley’s Stretched Limo, LLC, with Mr. Diaz as the principal of the limited liability corporation.  The utility code of 641032 held by Respondent Diaz as the sole proprietor was reassigned by the Commission to Ashley’s Stretched Limo, LLC, the successor limited liability corporation.  

5.	On June 23, 2011, the matters of the civil penalty of $500 stemming from C‑2009‑2075573 and the civil penalty of $250 stemming from C-2009-2126067 were assigned for prosecution through a Hearing Notice and Prehearing Order, and the case was set for hearing on August 17, 2011, before me.  

6.	The hearing on August 17, 2011, was converted into a prehearing conference because the parties had reached an oral agreement which was outlined in the record.  N.T. 4-8.  
7.	Complainant and Respondent filed a Settlement Agreement agreeing that Respondent Diaz violated 66 Pa. C.S. Section 1101, as detailed in the complaint at C-2009-2075573 and agrees to pay a civil penalty of $250 to resolve the complaint at C-2009-2075573 and C‑2010‑2170273.  
8.	Respondents agree that they will file appropriate applications for any new or expanded authority or reinstatement of existing service whether due to the nature of the service, the territory of the service, or the size or the age of the vehicles being intended for use in providing service, or as may be required by statute, regulation, or Commission order, complete with appropriate tariff and proof of insurance.  

9.	Respondents agree to comply with the Public Utility Code (Title 66 of the Pennsylvania Consolidated Statutes), the Commission regulations (Title 52 of the Pennsylvania Code), and Commission orders, and will not provide transportation for compensation without authority again in the future.  

10.	BI&E agrees the May 10, 2010 payment of $250 in response to the complaint at C‑2010-2148286 is full settlement of the underlying complaint at C‑2009-2126067 that gave rise to the complaint at C-2010-2148286.  

11.	BI&E conditionally accepts the promise of the payment of $250 in response to the complaint at C-2010-2170273 in settlement of the underlying complaint at C‑2009-2075573 that gave rise to the complaint at C-2010-2170273, contingent upon the subsequent timely payment of said $250 upon approval of this settlement.  

12.	Attached to the Settlement Petition is Respondents’ affidavit that they, individually and collectively, will cease and desist from further violations of the Public Utility Code, the Pennsylvania Code, and Commission orders, and that in particular they, individually and collectively, will not provide unauthorized service or use unauthorized vehicles, under pain of revocation of all authority or such lesser penalty as may be deemed appropriate.  


DISCUSSION

Settlement Terms
		The Settlement Agreement is attached to and incorporated into this initial decision.  In the Settlement Agreement, Respondents agree that Respondent Diaz violated 66 Pa. C.S. Section 1101, as detailed in the complaint at C-2009-2075573 and agrees to pay a civil penalty of $250 to resolve the complaint at C-2009-2075573 and C‑2010‑2170273.  Respondents agree that they will file appropriate applications for any new or expanded authority or reinstatement of existing service whether due to the nature of the service, the territory of the service, or the size or the age of the vehicles being intended for use in providing service, or as may be required by statute, regulation, or Commission order, complete with appropriate tariff and proof of insurance.  Respondents agree to comply with the Public Utility Code (Title 66 of the Pennsylvania Consolidated Statutes), the Commission regulations (Title 52 of the Pennsylvania Code), and Commission orders, and will not provide transportation for compensation without authority again in the future.  Failure to comply will subject Respondent Diaz and Respondent Ashley’s to revocation of all then-existing authority.

BI&E will accept the May 10, 2010 payment of $250 in response to the complaint at C‑2010-2148286 in full settlement of the underlying complaint at C‑2009-2126067 that gave rise to the complaint at C-2010-2148286.  BI&E will conditionally accept the promise of the payment of $250 in response to the complaint at C-2010-2170273 in settlement of the underlying complaint at C‑2009-2075573 that gave rise to the complaint at C-2010-2170273, contingent upon the subsequent timely payment of said $250 upon approval of this settlement.  BI&E requires as a condition of this settlement that Respondent Diaz and Respondent Ashley’s execute an affidavit that they, individually and collectively, will cease and desist from further violations of the Public Utility Code, the Pennsylvania Code, and Commission orders, and that in particular they, individually and collectively, will not provide unauthorized service or use unauthorized vehicles, under pain of revocation of all authority or such lesser penalty as may be deemed appropriate.  

The parties assert that this Settlement Agreement is in the public interest, and request that the Commission approve this Agreement.  The parties filed a joint statement in support of the settlement.  

Commission policy promotes settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense parties must expend litigating a case and at the same time conserve precious administrative hearing resources.  However, the Commission must review proposed settlements to determine whether the terms are in the public interest.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, M-00031768 (Order entered January 7, 2004).  In the instant case, the parties have agreed to a civil penalty of $250.  This is less than the amount BI&E requested in its complaints.  However, Respondents have agreed to take steps to eliminate future violations of the Commission’s regulations, and have demonstrated a willingness to comply with Pennsylvania law.  This is a reasonable compromise and is in the public’s interest.  

In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc., C-00992409 
(March 16, 2000), the Commission adopted standards that are to be applied in determining the amount of civil penalties in slamming cases.  The Commission subsequently determined that all violations of the Public Utility Code (Title 66 of the Pennsylvania Consolidated Statutes) and Commission regulations (Title 52 of the Pennsylvania Code) shall be subject to review under the standards enunciated in Rosi.  Pa. P.U.C. v. NCIC Operator Services, M-00001440 (December 21, 2000).  

After Rosi, the Commission issued a 2007 policy statement at 52 Pa. Code §69.1201, 37 Pa. Bull. 6755, regarding factors and standards for evaluating litigated and settled proceedings.  Under the policy statement, while many of the same factors and standards may be considered in both litigated and settled cases, the Commission specifically recognized that in settled cases the parties “will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest.”  52 Pa. Code §69.1201(b).  

The first factor to be considered under the policy statement is whether Respondents’ actions amounted to willful fraud or misrepresentation, or were merely administrative or technical errors.  52 Pa. Code § 69.1201(c)(1).  There is no evidence in the record to show that the violations committed by Respondent Diaz were willfully fraudulent or a misrepresentation.  It appears from the Settlement Petition that Respondent Diaz was somewhat confused regarding what authority he needed in Pennsylvania versus Maryland.

The second factor to be considered under the policy statement is whether the resulting consequences of Respondents’ actions were of a serious nature.  52 Pa. Code §69.1201(c)(2).  Respondents have complied with tariff requirements, and there were no customer complaints relating to the tariff issue.  Further, Respondent Diaz’s one act of providing service without the specific authority, standing alone, does not constitute a serious violation.  

The third factor to be considered under the policy statement is whether Respondent Diaz’s conduct was intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  “This factor may only be considered in evaluating litigated cases.”  Id.  I find the record in this case supports a finding that the violation is unintentional.

The fourth factor to be considered under the policy statement is whether Respondents have made efforts to change practices and procedures to prevent similar conduct in the future.  52 Pa. Code § 69.1201(c)(4).  Respondents have represented that they will not commit violations of this nature again and will undertake steps to obtain the additional authority.  Respondents now have a conforming tariff on file.  Respondents also have assured Commission staff that provisions are in place to ensure that a violation of this nature will not happen again.  Respondents are also aware that violations of this nature in the future would preclude the Law Bureau or other prosecutory staff from recommending to the Commission in either litigated cases or formal settlement agreements that civil penalties or other recourse requested by BI&E in any future complaints against Respondents be moderated.   

The fifth factor to be considered under the policy statement relates to the number of customers affected by Respondent’s actions and the duration of its violations.  52 Pa. Code §69.1201(c)(5).  Respondent Diaz transported one party for compensation on one occasion without authority.  This trip did not result in a customer complaint.  No customer complaints arose due to Respondent Diaz’s lack of a proper tariff.

The sixth factor to be considered under the policy statement relates to Respondents’ compliance history.  52 Pa. Code § 69.1201(c)(6).  Respondents have had a satisfactory compliance history with the Public Utility Code and the Commission’s regulations since Respondent Diaz became regulated by the Commission on February 4, 2002, and since Respondent Ashley’s became regulated by the Commission on August 26, 2010.

The seventh factor to be considered under the policy statement relates to whether Respondents cooperated with the Commission.  52 Pa. Code §69.1201(c)(7).  Respondents cooperated with the Commission’s staff in this proceeding.  Consistent civil penalties are a reliable method for bringing utilities into compliance with the Public Utility Code and Commission regulations.  The primary purpose of a civil penalty is to secure future compliance.  I find that the following factors support a finding that a $250 civil penalty is appropriate to resolving this case for the following reasons.  The $250.00 civil penalty in C-2010-2170273, must be considered in conjunction with the prior payment of the $250 civil penalty in C‑2010‑2148286.  Respondents have signed an affidavit stating their understanding that further violations of Title 66 of the Pennsylvania Consolidated Statutes, the Pennsylvania Code, and/or Commission orders will constitute grounds for revocation of all authority.  

The ninth factor to be considered under the policy statement relates to past Commission decisions in similar matters.  This Agreement is consistent with prior decisions because it is appropriate based upon the circumstances of this case. 

Accordingly, I find the Settlement Agreement is reasonable and in the public interest.  The civil penalty of $250 will deter Respondents from future violations, which is in the public interest.  Respondents filed their compliance tariff.  Respondents executed an affidavit that they will cease and desist from further violations of the Public Utility Code, the Pennsylvania Code, and Commission orders, and that in particular they will not provide unauthorized service or use unauthorized vehicles, under pain of revocation of all authority or such lesser penalty as may be deemed appropriate.  Respondents save the costs in time and money it would otherwise incur litigating this case.  For all of these above-stated reasons, I recommend the Commission enter an order approving the terms of this Agreement as being in the public interest.  

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter of and the parties to this case. 

2.	The Commission has the power and the duty to enforce the requirements of the Public Utility Code.

3.	The Settlement Agreement submitted by the parties is reasonable and in the public’s interest.

4.	The complaint in the above-captioned matter should be sustained in accordance with the terms and conditions of the Settlement Agreement.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal complaints filed by the Pennsylvania Public Utility Commission's Bureau of Transportation and Safety (BTS), now known as the Bureau of Investigation and Enforcement (BI&E), as represented by the Law Bureau against William Joseph Diaz, Jr., on behalf of himself, trading as Ashley’s Stretched Limo Service, and Ashley’s Stretched Limo Service, LLC at Docket Nos. C-2010-2170273, C-2009-2075573, and C‑2009‑2126067 are sustained as modified by the terms and conditions of the parties’ Settlement Agreement and this Initial Decision.

2.	That the terms and conditions contained in the Settlement Agreement filed on March 22, 2012, at Docket Nos. C-2010-2170273, C-2009-2075573, and C-2009-2126067 are approved and adopted. 

3.	That William Joseph Diaz, Jr., on behalf of himself, trading as Ashley’s Stretched Limo Service, and Ashley’s Stretched Limo Service shall pay a civil penalty of two hundred fifty dollars ($250) by certified check or money order, within twenty (20) days after service of the Commission’s order to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

4.	That William Joseph Diaz, Jr., on behalf of himself, trading as Ashley’s Stretched Limo Service, and Ashley’s Stretched Limo Service shall cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.

5.	That the record at Docket Nos. C-2010-2170273, C-2009-2075573, and C‑2009-2126067 shall be marked closed.


Date: April 18, 2012					______________________
							Elizabeth H. Barnes
							Administrative Law Judge
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