BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,

:

Bureau of Transportation and Safety;


:

k/n/a Bureau of Investigation and


:


Enforcement





:

C-2010-2121952









:


v.





:









:

Heather R. Galvin




:

INITIAL DECISION

Before

Kandace F. Melillo
Administrative Law Judge

HISTORY OF THE PROCEEDING



On or about February 5, 2010, the Commission’s Bureau of Transportation and Safety Prosecutory Staff (BTS) filed a formal Complaint against Heather R. Galvin (Ms. Galvin or Respondent) at Docket No. C-2010-2121952.  In this Complaint, BTS, now known as the Bureau of Investigation and Enforcement (BI&E), alleged that Respondent had, on several occasions, provided transportation of passengers within the Commonwealth for compensation while not then holding a Certificate of Public Convenience issued by the Commission, in violation of 66 Pa. C.S. §1101.  The Complaint sought a $1,000 civil penalty and such other remedies as the Commission might deem appropriate, which could include that Respondent cease and desist from unauthorized service.  The Complaint was served upon the Respondent on February 5, 2010.



On February 23, 2010, Respondent filed a letter response to the Complaint which, inter alia, did not contest the allegations but requested that the Commission show leniency in this matter as Ms. Galvin was no longer providing transportation for compensation and could not afford the $1,000 civil penalty.  



On June 21, 2011, a Hearing Notice was sent to the parties providing for an in‑person Initial Hearing on Thursday, August 18, 2011, in Hearing Room #2, Commonwealth Keystone Building, 400 North Street, Harrisburg, PA.  This matter was assigned to me on June 21, 2011, for a hearing and decision.  



On August 3, 2011, I received a telephone message from Ms. Galvin indicating that she thought she had achieved a settlement with BTS, now BI&E, for the payment of a lesser civil penalty.  I referred this matter to BTS for follow-up.



On or about August 16, 2011, I received notice that a tentative agreement for settlement had been reached.  Accordingly, at the request of the parties, I canceled the August 18, 2011 hearing and issued an Order Granting a Continuance and Providing for Settlement Procedures.  This Order provided the parties until September 19, 2011, to file a settlement petition for my consideration.


On September 19, 2011, I received notice that the filing of the settlement petition would be delayed as Ms. Galvin needed to submit an agreement with her original signature.  It was contemplated that an additional week would be required to obtain that signature.



On September 27, 2011, BI&E, represented by Law Bureau counsel Elizabeth Lion Januzzi, Esquire, and Ms. Galvin filed a Settlement Agreement with the Commission, which provided for payment of a reduced civil penalty of $100 and an agreement by Respondent not to provide transportation for compensation without authority in the future.  The record, which consists essentially of a Complaint and Answer, closed on September 27, 2011.  


This matter is now ready for an Initial Decision as to whether the Settlement Agreement should be accepted as in the public interest.

FINDINGS OF FACT


1.
Complainant was originally the Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (BTS).  On August 11, 2011, the Commission reorganized its investigation and enforcement responsibilities into the Bureau of Investigation and Enforcement (BI&E).  Accordingly, the Complainant is now BI&E, represented by the Law Bureau.  Settlement Agreement, ¶¶1, 3, 5.


2.
Respondent is Heather R. Galvin, who maintains her place of residence at 172 Snake Lane, Kinzers, PA  17535.  Settlement Agreement, ¶1.


3.
In its Complaint, BTS, now BI&E, alleged that Respondent had on several occasions provided transportation of passengers for compensation within the Commonwealth while not then holding a Certificate of Public Convenience issued by the Commission, in violation of 66 Pa. C.S. §1101.  The Complaint sought a $1,000 civil penalty and such other remedies as the Commission might deem appropriate, which could include that Respondent cease and desist from unauthorized service.  Settlement Agreement, ¶4.



4.
Respondent filed an Answer to the Complaint by letter dated February 22, 2010.  Settlement Agreement, ¶3.  



5.
On September 27, 2011, Complainant and Respondent filed a Settlement Agreement with the following terms:

Settlement Terms

6.
Ms. Galvin agrees that this settlement will be binding upon her and that the term “Respondent” as used hereinafter applies to her.
7.
Respondent and BI&E, represented by the Law Bureau, intending to be legally bound, desire to conclude this litigation and agree to stipulate as to the following terms:


a.
In recognition of the cost of further litigation, the time and expense of holding a hearing, and the merits of the parties’ respective positions, the parties have entered into negotiations and have agreed to settle the complaint captioned herein and the underlying complaints referenced herein according to the terms and conditions set forth herein.


b.
Respondent, without admission of any violation [of] 66 Pa. C.S. §1101, as detailed in the complaint at this docket agrees to pay a civil penalty of $100.00.  This civil penalty will be due thirty (30) days after the Commission enters an order approving this settlement. 


c.
Respondent agrees to comply with the Public Utility Code and will not provide transportation for compensation without authority again in the future.


d.
BI&E will accept the payment of $100 in response to the complaint at this docket in full settlement of the underlying complaint.

8.
Respondent and BI&E, represented by the Law Bureau, believe that this Agreement is in the public interest, and therefore will request that the Commission approve this Settlement Agreement as in the public interest.  This Agreement is expressly conditioned upon the Commission’s approval under applicable public interest standards without modification, addition, or deletion of any term or condition herein.  If the Commission fails to approve this Agreement, by tentative or final order, or any of the terms and conditions set forth herein, without modification, addition, or deletion, then either Party may elect to withdraw from this Agreement by filing a response to the tentative or final order within fifteen (15) days of the date that the tentative or final order is entered.  None of the provisions of this Agreement shall be considered binding upon the Parties if such a response is filed.
DISCUSSION


The section of the Settlement Agreement entitled “Statement in Support of Settlement” points out correctly that it is the Commission’s policy to promote settlements.  52 Pa. Code §5.231.  The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).  Factors to be considered in evaluating whether a proposed settlement involving alleged Public Utility Code violations is reasonable and in the public interest are set forth in a policy statement:

§ 69.1201.  Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations – statement of policy.

(c)
The factors and standards that will be considered by the Commission include the following:


(1)
Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of the top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decisions in similar situations.

(10)
Other relevant factors.

52 Pa. Code § 69.1201(c).




In Pa. P.U.C., BTS v. Hawk Vision Moving & Storage (Hawk Vision), Docket No. C-2010-2155373, Final Order entered July 28, 2010 (noting that ALJ Colwell’s Initial Decision had become final without further Commission action), the ALJ considered a settlement wherein, as in the instant case, there was no factual record and the pleadings were limited to the Complaint and a responsive pleading from the Respondent.  The ALJ in Hawk Vision correctly noted that the facts provided in that settlement agreement, as in the instant case, were not provided of record and that, in these situations, a verified stipulation of facts would be useful in forming a basis for evaluating the settlement itself.  


In lieu of verified facts, I will use the parties’ “Statement in Support of Settlement” which addressed each of the ten (10) above-stated factors.  I will also consider 52 Pa. Code §69.1201(b), which provides for “flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest.”


In evaluating the first factor, the Statement in Support states, “the violations committed by the Respondent in this case should not be deemed willful fraud or misrepresentation.” However, the actual factor is whether the conduct is of a serious nature, and it is clear that providing uncertificated transportation for compensation, without any additional allegation of service inadequacy, is not a serious violation.



The second factor is similarly dismissed because the only consequence of this conduct was that there was a BTS Complaint filed.  There is no indication of any personal injury or property damage.  


The third factor is not relevant because it only applies to litigated cases.


The fourth factor is whether the Respondent made efforts to modify internal practices and procedures to address the conduct at issue and prevent future occurrences.  The Statement in Support states that “Respondent has assured the Commission that it has not and will not commit violations of this nature again.”  The support for this statement is that the Settlement Agreement itself, signed by Respondent, states that “Respondent agrees to comply with the Public Utility Code and will not provide transportation for compensation without authority again in the future.”  Settlement Agreement, ¶7b.  


The fifth factor is the number of customers affected and the duration of the violation.  According to the Statement in Support, Respondent’s uncertificated transportation of persons for compensation was limited to the circumstances of this case.


The sixth factor considers the compliance history of the regulated entity which committed the violation.  The Statement in Support indicated that Respondent has had no prior history of alleged violations of the Public Utility Code and the Commission’s regulations.



The seventh factor evaluates the cooperation of the Respondent, which was positive here, in the evaluation of the Law Bureau Prosecutory Staff.  



The eighth factor is whether the size of the civil penalty is sufficient to deter future violations, and the size of the utility may be considered to determine an appropriate penalty amount.  The Statement is Support states that the agreed-upon $100.00 civil penalty constitutes a reasonable and appropriate resolution of the merits of this proceeding.  


The ninth factor evaluates the penalty against decisions made by the Commission in similar situations.  The Statement in Support states, “This Agreement is consistent with prior decisions because it is appropriate based upon the circumstances of this case.”  Settlement Agreement, ¶18.  Here, as in the Hawk Vision case, supra, it would have been helpful to provide citations to cases where the Commission assessed a similar civil penalty for a similar offense, but no citation was provided.  


The tenth factor is the catch-all consideration of other relevant matters.  I conclude that, given the absence of customer complaints, personal or property damage, or pattern of violations, and the cooperation of the Respondent and her assurance of future compliance, coupled with the time and expense of litigation, it is clearly reasonable and in the public interest to approve this Settlement Agreement. 
CONCLUSIONS OF LAW



1.
The Commission had jurisdiction over the parties and subject matter of this proceeding when the Complaint was filed.  66 Pa. C.S. § 701.



2.
Respondent violated the Public Utility Code by providing transportation of persons for compensation without first obtaining a Certificate of Public Convenience from the Commission.  66 Pa. C.S. §§102, 1101.


3.
It is the Commission’s policy to promote settlements.  52 Pa. Code §5.231.


4.
  The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  Warner v. GTE North, Inc., Docket No. C-00902815, Opinion and Order entered April 1, 1996; Pa. P.U.C. v. CS Water and Sewer Associates, 74 PA PUC 767 (1991).  



5.
Factors to be considered in evaluating whether a proposed settlement involving alleged Public Utility Code violations is reasonable and in the public interest are set forth in a policy statement at 52 Pa. Code §69.1201(c).


6.
Approval of the Settlement Agreement is reasonable and in the public interest.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Settlement Agreement filed by the parties in the case captioned Pennsylvania Public Utility Commission Bureau of Transportation and Safety, k/n/a Bureau of Investigation and Enforcement  v. Heather R. Galvin, at Docket No. C-2010-2121952, is approved without modification.


2.
That Heather R. Galvin shall cease and desist from violating the Public Utility Code, and the regulations and Orders of the Pennsylvania Public Utility Commission in the future.


3.
That Heather R. Galvin shall pay a civil penalty of $100.00, as provided by Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by certified check or money order within thirty (30) days of the entry date of the final Commission Order in this matter to:




Pennsylvania Public Utility Commission




Rosemary Chiavetta, Secretary



P.O. Box 3265




Harrisburg PA 17105-3265


4.
That upon payment of the civil penalty this docket be marked closed.

Dated:
October 11, 2011



_________________________________








Kandace F. Melillo







Administrative Law Judge
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