BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Robert J. Stover
:


:


v.
:
C-2011-2255506


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On August 3, 2011, Robert J. Stover (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant indicated that there are incorrect charges on his bill, that he received a notice that his utility service was being terminated, that he would like a payment agreement, and that he would like to change suppliers.  Under the “state the facts of your complaint” section, the complainant provided the following explanation:
I have been engaged in an ongoing dispute with PECO since I moved into my current apartment in November 2008.  PECO consistently overbills, fails to offer lowest available rates, continues to monthly force my wife to recertify her disability through her doctor when her condition is permanent and getting progressively worse, improperly fails to calculate my ability to pay based on available household income, sets unreasonable down payment and payment terms, and refuses to enter into payment agreements because of prior and minor technical defaults on prior payment plans and alleges that no consumer is entitled to more than two payment plans over the life of the account.

I have filed two prior Complaints with the Commission, neither which went to a Hearing because of alleged agreement between the parties at which time PECO discontinues the PUC Actions.  As soon as the PUC action is discontinued, PECO immediately commences the same pattern of conduct that lead to the complaint being filed in the first instance.

I tried to change electric company under consumer choice provisions and PECO has blocked that action without explanation or justification.  PECO refuses to investigate utility theft by other tenants in our complex who tap into electric meters to either avoid utility costs or to steal electricity when their own service is shut off.  Meters are old and not accurate and PECO does not properly apply the utility rates that apply to people who have all electric apartments, including electric baseboard heat.

PECO improperly imposes pass through costs and energy purchase rates to low-income consumers.

As relief, the complainant requested the following:

I want an energy audit performed by someone other than PECO on my meter.

I want an investigation into utility theft in the apartment complex.

I want a permanent injunction against PECO requiring monthly recertification of disability for my wife and then limiting doctor’s certifications to 3x per account.

I want PECO to be ordered to allow me to choose an energy company other than PECO as my supplier.

I want a payment plan that is based on available income for payment of bills and not gross income without deductions.

I want a down payment plan that is realistic based on available funds.

I want PECO restrained from shutting off electricity without face-to-face contact and then 72 hours after such face-to-face contact the PUC if necessary.


On August 25, 2011, respondent filed an Answer denying the material averments of the Complaint.  PECO denied that it has prevented the complainant from enrolling with an alternative energy supplier, indicating that the complainant has been enrolled with an alternative supplier since January 27, 2011.  PECO further denied that it is required to consider the complainant’s “available” income when determining eligibility for a payment agreement, noting that pursuant to the law, any Commission-issued agreement must be based on a customer’s gross monthly household income.  Additionally, PECO denied that its medical extension policies are improper, maintaining that it provides three, thirty-day medical extensions in the absence of equitable payment.  Lastly, PECO denied that its termination notice procedures are improper, indicating that PECO issues written ten-day notices of termination and makes two separate attempts at personal contact 72 hours prior to termination.  PECO maintained that the law does not require it to have “face-to-face contact then 72 hours after such face-to-face contact the PUC if necessary.”  


By Hearing Notice dated December 7, 2011, a hearing was scheduled for January 23, 2012 at 1:00 p.m., and the matter was assigned to me.  



The hearing convened as scheduled on January 23, 2012.  The complainant appeared pro se and testified.  The complainant did not offer any exhibits.  Respondent appeared and was represented by Tishekia Williams, Esquire, who presented the testimony of Teresa Ferrier, a Senior Regulatory Assessor, and Thomas D. Lerro, an Upgrade Supervisor/Field & Meter Services Active Foreman.  Respondent offered eight exhibits (PECO Exhibits 1 through 8), which were all admitted into the record.



The record in this case consists of a 51-page transcript and eight exhibits.  The record in this case closed on February 9, 2012, when I received the transcript of the hearing.
FINDINGS OF FACT

1. The complainant in this case is Robert J. Stover.

2. The respondent in this proceeding is PECO Energy Company.
3. PECO is not the complainant’s generation supplier.  The complainant’s generation supplier has been North American Power and Gas since the bill rendered by PECO on March 1, 2011.  Tr. 29; PECO Exh. 1.

4. The complainant lives with his wife in a 5-room apartment.  Tr. 21; PECO Exh. 6.
5. Pursuant to a high bill complaint registered by the complainant, a PECO high bill investigator conducted a site visit at the service address on January 10, 2009.  Tr. 39; PECO Exh. 6.  

6. At the time of the site visit, the PECO high bill investigator found the following electrical appliances actively being used at the service address:  a top/bottom refrigerator, a ceiling fan, two eight-foot baseboard heaters, one four-foot baseboard heater, one 18,000 BTU air conditioner and one TV.  Tr. 42; PECO Exh. 6.

7. The high bill investigator dropped the electrical load for the service address and observed that the complainant’s electrical meter stopped running.  Tr. 39-40; PECO Exh. 6.

8. The high bill investigator determined that no foreign load existed at the service address and also determined that no meter tampering had occurred.  Tr. 41; PECO Exh. 6.

9. The high bill investigator determined that the complainant had the potential for the billed usage and that his bills were correct as rendered.  Tr. 41-42; PECO Exh. 6.

10. Following the receipt of a termination notice from PECO in July 2011, the complainant contacted PECO to register another high bill complaint.  Tr. 21.
11. On January 9, 2012, a PECO high bill investigator conducted a site visit at the service address.  Tr. 43; PECO Exh. 7.

12. The high bill investigator removed the complainant’s meter and tested it with a calibrated instrument.  This physical meter test demonstrated that the complainant’s meter was operating at an accuracy level of 99.98%.  Tr. 43-44; PECO Exhs. 7 and 8.

13. The high bill investigator observed that since there is a single electric service line from the complainant’s meter to his apartment, there is no possibility of foreign wiring on his meter.  Tr. 43-44; PECO Exhs. 7 and 8.
14. The high bill investigator observed that the seal on the complainant’s meter was intact at the time of the inspection.  The investigator replaced the seal after the inspection.  Tr. 44; PECO Exh. 8.
15. On May 4, 2011, the complainant supplied PECO with a medical certificate regarding his wife’s long-term illness.  PECO placed a 30-day hold on his account.  His account balance was $1,253.79 at that time.  Tr. 32; PECO Exh. 4.
16. Between May 4, 2011 and June 9, 2011, the complainant did not make any payments toward his outstanding PECO balance.  PECO Exh. 1.

17. On June 9, 2011, the complainant supplied PECO with a medical certificate regarding his wife’s long-term illness.  PECO placed an additional 30-day hold on his account.  Tr. 32; PECO Exh. 4.

18. On June 17, 2011, the complainant paid $473.47 towards his outstanding balance.  PECO Exh. 1.

19. On July 20, 2011, the complainant supplied PECO with a medical certificate regarding his wife’s long-term illness.  PECO placed an additional 30-day hold on his account.  Tr. 32, PECO Exh. 4.

20. Subsequent to the July 20, 2011, medical extension granted by PECO, the complainant did not make a payment to PECO until September 20, 2011, when he made a payment of $100.00.  PECO Exh. 1.

21. PECO will not accept additional medical certificates on the complainant’s account unless he pays off the balance that existed at the time it received the first medical certificate from him.  Tr. 32-33.
22. The complainant’s current unpaid balance is $1,262.92.  Tr. 29; PECO Exh. 1.  

23. The complainant works full-time for Liberty Mutual Insurance Company.  He earns an annual salary of approximately $62,800.  Tr. 24-25.  

24. The complainant’s wife receives monthly Social Security benefits of $611.00, for a total of $7,332.00 of Social Security benefits per year ($611.00 x 12 months = $7,332.00).  Tr. 26.

25. The complainant’s gross annual household income totals $70,132.00 ($62,800.00 + $7,332.00 = $70,132.00).

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The complainant maintained that PECO has prevented him from changing generation suppliers.  However, PECO demonstrated that the complainant’s generation supplier switched from PECO to North American Power and Gas effective with the bill rendered on March 1, 2011.  Since PECO obviously did not prevent the complainant from changing his generation supplier, this issue is now moot.


In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case 

where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980); Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).

In his Complaint and at the hearing, the complainant maintained that there are incorrect charges on his bill.  Although the complainant was not certain as to when there were incorrect charges on his electric bill, he testified that it may have occurred in February and June 2011.  The complainant further testified that, although he has no proof, he thinks his bills were high because of possible meter tampering and theft of service.
The complainant presented no evidence, other than his opinion, that his electric bills couldn’t be accurate because of the possibility of meter tampering and theft of service.  A customer cannot establish a case merely by stating his or her personal beliefs.  The complainant’s evidence on this issue consists only of assertions.  These assertions, no matter how honest or strong, cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).
PECO’s witness regarding the high bill portion of the complainant’s Complaint, Thomas D. Lerro, testified that a high bill investigation was initially completed for the complainant on January 10, 2009.  Mr. Lerro testified that the high bill investigation identified the electrical appliances in use at the complainant’s apartment, confirmed that no foreign wiring or tampering existed and also confirmed that the complainant’s meter was functioning properly.  Consequently, PECO concluded that the complainant’s bills at that time were based on actual meter readings and were correct as rendered.

Mr. Lerro further testified that a second high bill investigation was completed for the complainant on January 9, 2012.  Mr. Lerro testified that there was no customer contact at the time, and only the complainant’s meter was tested.  Again, the high bill investigation confirmed that no foreign wiring existed on the complainant’s meter and that his meter had not been tampered with.  Additionally, Mr. Lerro testified that the high bill investigator tested the complainant’s meter and found it to be functioning at 99.98% accuracy.  PECO again concluded that the complainant’s bills were based on actual meter readings and were correct as rendered.

In the present case, the complainant did not establish a prima facie case of over-billing by PECO.  However, even if the complainant had established a prima facie case, it was amply rebutted by PECO.  PECO’s high bill investigations twice confirmed that the complainant’s meter was functioning properly, did not have foreign wiring, and had not been tampered with.  PECO’s second high bill investigation established that the complainant’s meter was operating at 99.98% accuracy.  Since the complainant did not offer any additional information to demonstrate that he is being incorrectly billed, he clearly has not met his burden of showing that PECO billed him incorrectly for service.

The complainant also raised the issue of medical certifications in his complaint.  The complainant stated that PECO “continues to monthly force my wife to recertify her disability through her doctor when her condition is permanent and getting progressively worse”  As relief, the complainant requests “a permanent injunction against PECO requiring monthly recertification of disability for my wife and then limiting doctor’s certifications to 3x per account.”
The thirty-day limitation on medical certifications comes directly from the Commission’s regulations, not from PECO.  52 Pa.Code § 56.114 provides in pertinent part that “[s]ervice may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days.”  The Commonwealth Court of Pennsylvania has held that this provision applies to both short and long term illnesses.  Jackson v. Pa. Pub. Util. Comm’n, 522 A.2d 1187, 1190 (Pa. Cmwlth. 1987).  Since the Commission’s regulations mandate that the maximum length of a medical certification is thirty-days, I cannot direct PECO to accept a medical certification for a period longer than what is allowed by the regulations.

The Commission's regulations also provide that the ratepayer shall retain a duty to equitably arrange to make payment on all bills whenever service is restored or termination is postponed pursuant to a medical certification. 52 Pa.Code §§ 56.114 and 56.116.  The regulations further provide that “[i]n instances where a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.”  52 Pa.Code § 56.114(2).  The evidence in this case does not show that complainant equitably arranged to make payment on his outstanding bills.  To the contrary, during the period when PECO granted him three medical extensions in 2011, the complainant made only one payment towards his outstanding balance.  Following the third such extension, the complainant did not make a payment towards his outstanding balance for a period of two months.  Clearly, since the complainant failed to make regular payments toward his bill and pay down his balance, PECO acted properly in denying additional medical extensions.
In his Complaint and at the hearing, the complainant indicated that he would like a payment agreement.  PECO acknowledged that the complainant has not had a Commission-issued payment agreement.  The complainant’s current outstanding unpaid balance is $1,262.92.  

The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  66 Pa. C.S.A. § 1403 defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S.A. § 1405(b) regarding payment arrangement reads in pertinent part:
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

The complainant testified that his household consists of himself and his wife, that he earns an annual salary of $62,800.00, and that his wife receives monthly Social Security benefits of $611.00.  Projected over one year, the complainant’s wife receives annual benefits of $7,332.00.  The 2011 Federal Poverty Level guidelines provide that a household consisting of two people earning $58,840.00 places them at 400% of the Federal Poverty level.  Mr. Stover’s gross annual income alone places him beyond 400% of the Federal Poverty level.  Under Chapter 14, the complainant is entitled to a six month payment agreement.  Therefore, in addition to his regular monthly bills, the complainant must pay $210.49 ($1,262.92/6 months = $210.49) to settle his outstanding debt.
Although the complainant is eligible for a Commission-issued payment arrangement, he failed to meet his burden of showing that PECO billed him incorrectly for service or that PECO improperly denied him additional medical extensions.  Accordingly, the Complaint is sustained in part and denied in part.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainant failed to demonstrate that the respondent charged him incorrectly for electric service. 

4. The maximum length of a medical certification for both short and long term illnesses is 30 days.  52 Pa.Code § 56.114, Jackson v. Pa. Pub. Util. Comm’n, 522 A.2d 1187, 1190 (Pa. Cmwlth. 1987).

5. A ratepayer shall retain a duty to equitably arrange to make payment on all bills whenever service is restored or termination postponed pursuant to a medical certification. 52 Pa. Code §§ 56.114 and 56.116.
6. In instances where a customer has not met the obligation in 52 Pa.Code § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  52 Pa.Code § 56.114(2).
7. The complainant is entitled to a Commission-issued payment agreement.
8. The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond . . . six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.  66 Pa.C.S.A. § 1405(b)(4).
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Robert J. Stover against PECO Energy Company at Docket No. C-2011-2255506 is denied in part and sustained in part;
2. That complainant shall pay respondent his regular monthly bills as they come due, plus one-sixth (1/6) of the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Final Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.
3. That if complainant fails to adhere to the terms of this Order, respondent is hereby authorized to terminate complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa.C.S.A. §§101 et seq., and the Commission’s regulations, 52 Pa.Code §§1.1 et seq.
Date:
      April 16, 2012      
___________________________________



Christopher P. Pell


Administrative Law Judge
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