BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Philip B. Basser					:
							:
	v.						:			C-2012-2293025
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


On March 6, 2012, Philip B. Basser (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Philadelphia Gas Works (PGW), Docket Number C-2012-2293025.  Mr. Basser alleged, in an addendum attached to his Complaint, that he received a notice dated February 13, 2012 of a lien against the property at 123 North 20th Street, Philadelphia, PA  19103 as a result of unpaid natural gas service incurred by a tenant of the property.  Mr. Basser stated that this was the first notice he received indicating that responsibility rests with the property owner when a tenant is in arrears.  Mr. Basser requested that the lien be removed.

Under separate cover letters, each dated April 3, 2012, PGW filed and served an Answer (Answer) to the Complaint and Preliminary Objections (Preliminary Objections).  The Preliminary Objections were endorsed with a notice to plead.[footnoteRef:1]   [1: 	Corrected Preliminary Objections were filed on April 4, 2012 to show the correct Docket Number.] 


In its Answer, PGW admitted that the City of Philadelphia, as owner of PGW, filed a municipal lien in the amount of $461.26 against 123 North 20th Street in Philadelphia, the Service Address that is the subject of Mr. Basser’s complaint.  PGW also admitted that it sends shut off notices to the tenant at the Service Address and not the property owner directly.  PGW further stated in its Answer that the Service Address is equipped with an Automatic Meter Reading device and the bills are based on actual gas usage.  PGW noted that, as the owner of the property, Mr. Basser can be held responsible for any outstanding utility debt pursuant to the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207 53 P.S. § 7101.  PGW concluded its Answer by requesting that the Commission dismiss the Complaint.

In its Preliminary Objections, PGW stated that, for the period November 2010 through December 2011, Todd Lippin was the PGW customer of record at the Service Address and owed $461.26 for unpaid gas service incurred there.  PGW further stated that the City of Philadelphia, as owner of PGW, has filed a municipal lien against the property at the Service Address for the unpaid debt for gas service on the account of the customer of record.  PGW noted that it does not hold Mr. Basser responsible for the unpaid debt but that, under the Natural Gas Choice and Competition Act, the Commission has no jurisdiction over the filing of such a lien, noting that the nature of a lien is that it encumbers the real estate, regardless of who caused the event which results in the municipal claim.  PGW argued that Mr. Basser’s request for relief is “impertinent matter” since the Commission is without jurisdiction to decide on matters involving the imposition of the municipal lien.  PGW concluded its Preliminary Objections by requesting that the Commission dismiss the Complaint for lack of jurisdiction and strike off the requested relief as impertinent matter.

Mr. Basser’s answer to the Preliminary Objections was due no later than April 16, 2012.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Mr. Basser did not file an answer to the Preliminary Objections.

By Motion Judge Assignment Notice dated April 9, 2012, the parties were informed that I was assigned to resolve any issues which may arise during the preliminary phase of the proceeding.
PGW’s Preliminary Objections are procedurally ready to be ruled upon.

FINDINGS OF FACT

1. The Complainant in this case is Philip B. Basser.  

2. The Respondent in this case is the Philadelphia Gas Works.

3. The Service Address is 123 North 20th Street, Philadelphia, PA  19103.

4. Mr. Basser is the owner of the premises at the Service Address.

5. On March 6, 2012, Mr. Basser filed a Complaint with the Commission against PGW.

6. PGW filed an Answer and Preliminary Objections, under separate cover, on April 3, 2012.  Corrected Preliminary Objections were filed on April 4, 2012.
[bookmark: _GoBack]
7. The Complainant did not file an Answer to the Preliminary Objections.

8. The City of Philadelphia, as owner of PGW, filed a municipal lien against the property at the Service Address for the unpaid debt of $461.26 for gas service on the account of the customer of record.  

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this case, Mr. Basser requests to have a municipal lien removed that was placed on his property by the City of Philadelphia as owner of  PGW.  The lien was in the amount of $461.26 for unpaid gas service.  Mr. Basser seeks relief from the Commission and, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

PGW has filed a Preliminary Objection in response to the Complaint.  The Preliminary Objection challenges the Commission’s jurisdiction over municipal liens and, therefore, requests that the Complaint be dismissed because the requested relief is “impertinent matter.” 

The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code §5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

The Commission’s Rules provide, in relevant part:

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper 
service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
	….

52 Pa. Code § 5.101(a)(1), (2).

PGW’s Preliminary Objections contend that Mr. Basser raises a claim that is beyond the Commission’s subject matter jurisdiction with respect to a lien placed upon Complainant’s rental property by the City of Philadelphia for unpaid natural gas service rendered to Complainant’s tenant.  PGW’s Preliminary Objections also contend that, since the Commission is without jurisdiction to decide on matters involving the imposition of a municipal lien, Mr. Basser’s request for relief is impertinent matter.

As this Commission has recognized in many recent examples, the procedure which the City must follow to establish a lien on a specific property, such as the Service Address, is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143; see also, Agron Vata v. Philadelphia Gas Works, Docket Number C-2009-2149960, Opinion and Order (entered August 24, 2010)(Vata).  PGW is a municipal authority owned by the City of Philadelphia.  PGW itself does not have the authority to file a municipal lien; the City, however, does.  The Commission does not have jurisdiction over the imposition of a municipal lien.  Vata at 6.  The proceeding for effectuation of, and defense of, the statutory lien of the City is within the jurisdiction of the Court of Common Pleas of Philadelphia County, or Municipal Court, depending on the amount of the lien.  Id.  

The Public Utility Code at 66 Pa C. S. § 2212(n) limits the authority of the Commission regarding the imposition of liens. The statute at 66 Pa. C.S. § 2212(n) states:

[bookmark: Document1zz[FN6]](n)	Collections. – Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.

66 Pa. C.S. § 2212(n) (footnote omitted).  More recently, Section 1414(a) of the Public Utility Code states:

A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia…

66 Pa. C.S. § 1414(a).  

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).

The Commission has recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, Docket No. C-20028036, (Order entered December 30, 2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672, (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C‑2008‑2029672, (Order entered February 23, 2009).

It is important to note that the municipal lien was properly filed against the premises and not either Mr. Basser or the tenant.  The City has a municipal claim that it can enforce by filing a lien against the property to which PGW provided natural gas service.  The lien obtained for the enforcement of the City’s municipal claim is an in rem proceeding.  “Accordingly, the lien is either valid or invalid as to the property in question rather than as to the respective property interests involved.”  Borough of Towanda v. Brannaka, 434 A.2d 889, 891 (Pa. Cmwlth. 1981).  

Therefore, PGW is correct that the Commission does not have jurisdiction over the subject matter of this complaint.  Nor has Mr. Basser raised any issue in his Complaint upon which the Commission does have jurisdiction.  Mr. Basser may take his claim to the Common Pleas Court of Philadelphia, or the Municipal Court, and pursue his claim there.  In the alternative, Mr. Basser may be able to pursue action against the appropriate tenant who incurred such gas bills.  Mr. Basser, however, has no cause of action before this Commission.  As such, PGW’s Preliminary Objection is granted.

CONCLUSIONS OF LAW

1. Mr. Basser’s Answer to the Preliminary Objections was due no later than April 16, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  

2. The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa. Code § 5.101.  

3. Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

4. The Commission’s Rules provide, in relevant part:

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper 
service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
	….

52 Pa. Code § 5.101(a)(1), (2).

5. The procedure which the City must follow to establish a lien on a specific property, such as the premises, is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143; see also, Agron Vata v. Philadelphia Gas Works, Docket Number C‑2009-2149960, Opinion and Order (entered August 24, 2010)(Vata).  

6. The Commission does not have jurisdiction over the imposition of a municipal lien.  Vata at 6.  

7. Lien proceedings are matters within the exclusive jurisdiction of the Courts of Common Pleas, pursuant to the Municipal Claim and Tax Lien Law.  Vata at 6.

8. The Public Utility Code at 66 Pa C. S. § 2212(n) limits the authority of the Commission regarding the imposition of liens (“Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.”  66 Pa. C.S. § 2212(n)(footnote omitted)).
9. A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia.  66 Pa. C.S. § 1414(a).

10. The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  

11. The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  

12. Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  

13. Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).

14. The Commission has recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, Docket No. C-20028036, Order (entered December 30, 2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672, Order (entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C‑2008‑2029672, Order (entered February 23, 2009).  

15. A lien is either valid or invalid as to the property in question rather than as to the respective property interests involved.  Borough of Towanda v. Brannaka, 434 A.2d 889, 891 (Pa. Cmwlth. 1981).

16. It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2012-2293025 is dismissed with prejudice.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Philadelphia Gas Works on April 3, 2012, corrected on April 4, 2012, in the above-captioned proceeding challenging the jurisdiction of the Pennsylvania Public Utility Commission are sustained.

2.	That the Complaint filed on March 6, 2012 by Philip B. Basser against Philadelphia Gas Works, Docket No. C-2012-2293025, is dismissed.

3.	That the record at Docket Number C-2012-2293025 be marked closed.


Date: April 23, 2012										
						Joel H. Cheskis
						Administrative Law Judge
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