BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kimberly and Michael Silvestri			:
							:
	v.						:		C-2010-2179782
							:
PECO Energy Company				:



INITIAL DECISION


Before
David A. Alexander
Special Agent


HISTORY OF THE PROCEEDING


		On May 21, 2010, Kimberly and Michael Silvestri (Mr. and Mrs. Silvestri, or Complainants) filed a formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO or Respondent).  On the formal Complaint form, ¶ 4, the box “Other” was checked.  No other allegation was made.  Under Relief, ¶ 5, was the statement; “Please see separate for explanation.  We would just like to have Payment Arrangement with PECO with no deposit.  We have made $500.00 in payments, and will be making another $200.00 payment.  Please see separate.”   Attached to the Complaint, was a 3 page, hand written statement which inter alia, stated that the Complainants were victims of identity theft.

		On June 24, 2010, PECO filed its Answer to the Complaint.  In its Answer, PECO stated that the Complainants have a history of delinquent payments and were enrolled in its Customer Assistance Program (CAP) from October 9, 2007 until October 7, 2009, but were removed for being over the income guidelines.  PECO also stated that it received a CAP application from the Complainants on May 24, 2010, but they “are not eligible for participation in CAP because they are over the income guidelines.”  Answer ¶ 4. 
		On August 5, 2010, the Commission received a letter from the Complainants dated July 28, 2010[footnoteRef:1]  which stated that they requested “PECO to come out a second time to inspect our wiring.”   [1:  	The attached July 28, 2010 letter referenced another formal Complaint the Complainants had filed against another utility at Docket No. C-2010-2174497.] 


On November 13, 2010, the Commission received a letter from the Complainants which had attached to it, a letter dated September 27, 2010, from PECO (PECO letter) to the Complainants.   In the PECO letter, Respondent stated, “Per our discussion this morning, I have processed a new agreement for 36 installments of $97.48 on the past due balance of $3,712.18 to begin with the bill that will be issued on October 21, 2010.”   The letter further stated that “I have scheduled an appointment for a Field Visit to your home on October 14, 2011, the date that you specified would work best for you.  The field representative will call 30 minutes ahead to the number on the account, which is 215-551-1149.”   The Respondent’s correspondence was signed by Richard Conway, Regulatory Assessor for Respondent.  Attached to the PECO letter was a letter by Ms. Silvestri which disputed the debt listed in the PECO letter and stated that she had “taken pictures of aging wires…”

On March 31, 2011, a telephone hearing notice was issued which scheduled the initial telephonic hearing for Tuesday, May 24, 2011 at 10:00 a.m.  I issued a prehearing order dated April 4, 2011, which set forth some of the procedural requirements of a formal hearing before the Commission.  

		On or about May 11, 2011, the Office of Administrative Law Judge (OALJ) received a request for a continuation in the matter[footnoteRef:2] from the Complainants.  I contacted counsel for Respondent who indicated that there was no problem with a change in time for the scheduled hearing.  By Hearing Cancellation/Reschedule Notice, the time for the scheduled telephonic hearing was changed from 10:00 a.m. to 1:30 p.m.  The date of the hearing did not change. [2:  	The request for a continuation was for either a new time of the scheduled hearing or a new hearing date.  ] 

		
On May 24, 2011, the hearing was convened as scheduled.  Complainants appeared pro se.  They presented no witnesses nor did they present any exhibits.  PECO was represented by Tishekia Williams, Esq., who presented the testimony of Richard Conway and presented a total of six (6) exhibits.  Per the Prehearing Order, Respondent originally submitted seven (7) exhibits, however at the hearing they presented only five (5) exhibits and later submitted a late filed exhibit.[footnoteRef:3]   [3:  	To date no Objection has been filed by the Complainant to this exhibit.] 


		At the close of the hearing, Ms. Silvestri objected to the amount listed on one of PECO’s exhibits, (PECO Ex. 1).  That objection is overruled, the amount listed on PECO Ex. 1 and all of PECO’s exhibits are admitted.  The matter is ready for decision.

FINDINGS OF FACT

		1.	Complainants are Kimberly and Michael Silvestri, who receive electric utility service at 837 Jackson Street, Philadelphia, PA 19148.  (Service Address or residence)

		2.	Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.

		3.	On May 21, 2010, Complainants filed a formal Complaint with the Commission.  On the formal Complaint form, the box “Other,” ¶ 4, was checked.  No other allegation was made. 

		4.	Complainants have alleged that they are victims of identity theft. Complaint attachment.

		5.	On June 24, 2010, Respondent filed an Answer to the Complaint.  In the Answer, Respondent alleged that Complainants have a history of delinquent payments and were enrolled in its CAP program from October 9, 2007 until October 7, 2009, but were removed due to income guidelines.  Answer ¶ 4.   The current CAP arrearage is $1,392.40. 

		6.	Complainants reapplied for CAP participation in May of 2010, but were ineligible to participate in the program due to income guidelines. Id.  

		7.	On August 5, 2010, the Commission received a letter from the Complainants dated July 28, 2010, which stated that they requested “PECO to come out a second time to inspect our wiring.”  

8.	On November 13, 2010, the Commission received a letter from the Complainants which had attached to it a letter dated September 27, 2010, from PECO (PECO letter) to the Complainants.   In the PECO letter, Respondent stated among other things, “Per our discussion this morning, I have processed a new agreement for 36 installments of $97.48 on the past due balance of $3,712.18 to begin with the bill that will be issued on October 21, 2010.”   The letter further stated that “I have scheduled an appointment for a Field Visit to your home on October 14, 2011, the date that you specified would work best for you.  The field representative will call 30 minutes ahead to the number on the account, which is 215-551-1149.”   The Respondent’s letter was signed by Richard Conway, Regulatory Assessor for Respondent.  Attached to the PECO letter was a letter by Ms. Silvestri which disputed the debt listed in the PECO letter and stated that she had “taken pictures of aging wires…”

		9.	On or about May 11, 2011, Complainants requested a change in time or date of the scheduled telephonic hearing.  

		10.	By Hearing Cancellation/Reschedule Notice, the time for the scheduled telephonic hearing was changed from 10:00 a.m. to 1:30 p.m.  The date of the hearing did not change.

		11.	A total of 6 individuals live at the Service Address, the Complainants, their two adult children (a daughter age 22 and a son age 19) and two minor children, a daughter age 13 and Complainants’ 6 month old grandchild.  The adult children who reside at the Service Address are unemployed.

		12.	Mr. Silvestri is the only adult at the Service Address that is employed.  He works full time, 40 hours a week and his gross income is $1,700.00 every two weeks for a yearly total of $44,200 ($1,700 x 26 weeks). 

		13	Mrs. Silvestri is not currently employed. Mrs. Silvestri suffers from various health concerns.

14.	PECO Exhibit 1 is a copy of the Account Activity statement of Complainants from June 23, 2008 until April 25, 2011.  PECO Ex. 1.

		15.	PECO Exhibit 2 is a copy of the CAP History statement of the Complainants.  PECO Ex.2.

		16.	PECO Exhibit 3 is a copy of the PAR History statement on Complainants’ account.  PECO Ex. 3.

		17.	PECO Exhibit 4 is a copy of the Collection History Account statement which lists of all collection accounts history on Complainants’ account.  PECO Ex. 4.

		18.	PECO Exhibit 5 (originally numbered PECO Exhibit 7) is a copy of a Commission’s Bureau of Consumer Services (BCS) decision, Decision No. 2504951 issued on May 5, 2010.     PECO Ex. 5.

		19.	PECO Exhibit 6 is a copy of a letter from the Complainants to the Respondent dated July 7, 2010. PECO Ex. 6.

		20.	As of the date of the hearing the Complainants had electric utility service.

		21. 	As of the date of the hearing, the total arrearage was $4,297.41.



DISCUSSION

The Complainants have the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
  
		Here, the Complainants alleged that they are victims of identity theft and as relief they request a payment arrangement.  No other allegation was made.  It should be noted that during the hearing, Complainants made a statement that they requested an inspection of their wires and that PECO did not visit the residence at the pre-determined time(s).  The presiding officer directed the parties to contact one another after the hearing to set up a time PECO could come out to the Service Address and inspect the wires.   Although it was mentioned at the hearing, and referenced a couple of times in letters the Complainants sent to the Commission, no reason was given by the Complainants at the hearing on why they wanted PECO to inspect their wiring (emphasis added).  Because it would be pure speculation and an improper inference on the part of the presiding officer as to the reason why the inspections are being requested, that part of the hearing will not be given any weight and will not be a determining factor in this decision. 

	As stated previously, Mr. and Mrs. Silvestri alleged that they are victims of identity theft.   In Donna MacDougall v. Verizon North, F-01339719 (Opinion and Order entered August 23, 2004), the Commission stated that the Complainant in that case had established that she was a victim of identity theft.  In that proceeding, Donna MacDougall alleged that she was not responsible for the telephone charges from Verizon North, Inc. that accumulated for an account at an address where she had not resided.  Specifically, the record shows that the Complainant had established service at a rental unit prior to her planned occupation but had the account discontinued on the same day.  Complainant never lived in the residence where the account was established. Ms. MacDougall offered various exhibits including a filed police report alleging fraud, to prove her allegation.  The Commission stated “The proffered police report and the Complainant’s testimony that she discontinued service at the address in question and never resided there provide sufficient basis to support a prima facie finding of identity theft.”  

		This matter is not about identity theft but of a payment arrangement and is distinguishable from MacDougall. In this case, Complainants did not offer any testimony or present any evidence in the form of exhibits that they were/are victims of foreign wiring, or that electric utility service was established in their name at another location.    Beyond the mere filing of a police report, Complainants’ only proof of identity theft claim is their allegations.  They believe that because their electric bill is so high someone must be stealing it (foreign wiring) and as a result, that they are victims of identity theft.  It is beyond the Commission’s jurisdiction to determine if identity theft has taken place.  Identity theft is a criminal offense and according to the Complainants (Complaint attachment and later testified to) one that is being investigated by Philadelphia Police Department and other entities.  The Commission does not have the jurisdiction to issue an opinion regarding this issue and it is best left to the court of proper jurisdiction to determine if this activity has taken place. 

This matter is, in essence, a payment arrangement request.  The Complainants checked the box “Other” on the formal Complaint (¶ 4), and under Relief (¶ 5) Complainants requested as relief a payment arrangement.[footnoteRef:4]  As such, this decision will be based upon the testimony given and the evidence presented as to whether or not the Complainants are entitled to the relief requested.     [4:  	According to PECO Ex. 6, Complainants state “We experienced fraudulent activity on many accts, so we question the validity of our (sic) Peco bill.  Subsequently my wife and I are no longer disputing the amount of the bill, but are requesting a reasonable payment arrangement.” (Emphasis added)] 


The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to complainants alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  

Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”). 
 
Section 1403 of the Public Utility Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1405(c) of the Public Utility Code reads as follows:

(c)	Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

Respondent has averred in its Answer that Complainants participated in Respondent’s CAP program from October 9, 2007 to October 7, 2009.  At the time of their enrollment, Complainants were Tier E CAP participants, based upon a monthly income of $2,092.87 for three adults and two children.  PECO Ex. 2.  They were removed from the CAP Program due to their household income exceeding the CAP Program income guidelines.  Respondent’s witness testified that Complainant’s current CAP arrearage is $1,392.40.  Therefore, consistent with Section 1405(c) of the Act, the Commission is without authority to issue a payment arrangement on the Complainants’ arrearage balance when they participated in Respondent’s CAP Program and that portion of their Complaint is dismissed.   

However, because the Complainants remain customers of PECO (electric utility service has not been terminated); further analysis is needed to address Complainants’ request for a payment agreement on the non-CAP portion of their arrearage.  

Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

(b)	LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1)	Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

(2)	Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3)	One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4)	Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

*	*	*

(d)	NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(b) and (d). 

Mr. and Mrs. Silvestri have a payment history with Respondent that can be described as unique.  From July 25, 1990 when service was established until May 3, 2011, Complainants have been granted seven (7) medical extensions; seven (7) 10 day termination notices have been issued; and three (3) 72 hour notices have been satisfied  PECO Ex. 4.   In addition, Complainants entered into three Company issued payment arrangements, one on October 2007 (arrearage of $1,537.08 and Complainants were directed to pay $25.62), another one on August 10, 2010 (arrearage of $3,350.30 and Complainants were directed to pay $93.06) and a final one on September 27, 2010 (arrearage of $3,712.78 and Complainants were directed to pay $97.48).  PECO Ex. 3.  (also see  PECO letter dated September 27, 2010).  Complainants failed to honor those agreements.  There are many instances where, while the Complainants paid on their monthly utility service, but they either (a) did not pay the full amount, or (b) they did not pay for their utility service at all.  From PECO Ex. 1, it is clear that since June of 2008 until the present, the Complainants did not have a zero ($0.00) balance on their account.   

However, Complainants have not been awarded a Commission issued payment arrangement.  As such, their non-CAP or Post CAP arrearage needs to be addressed to determine if they are entitled to a Commission issued payment arrangement.  

“Household income” is defined in section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”).

Complainants testified that Mr. Silvestri is employed full time and earns $1,700.00 every two weeks.  He works 40 works per week with no overtime.  Mrs. Silvestri, due to various medical concerns, does not work.  The Complainants receive no additional financial assistance.  Complainants testified that they live at the Service Address with four other individuals, their daughter and son, both of whom are over the age of 18 and both of whom are currently unemployed.  They also live with one other child, age 13, and a granddaughter, age 6 months.  Mr. Silvestri's income is the sole means of financial support for the household.  With an annual household income of $44,200[footnoteRef:5], the Silvestri household of six falls below 150% of the federal poverty level.  Pursuant to 66 Pa. C.S. § 1405(b)(2), I find that Complainants are a level 1 customer and as such they must pay the arrearage that is not a part of the CAP arrearage, $2,905.01,[footnoteRef:6]  within five years.  Complainants are required to make monthly payments consisting of their current budget bill plus one sixtieth (1/60th) of their non-CAP Program arrearage, beginning with the first billing due date following the entry of a final Commission Order in this case.  If Mr. and Mrs. Silvestri fail to keep this payment schedule, PECO is authorized to suspend or terminate their electric utility service in accordance with the Commission’s statute and regulations.   All customers, regardless of financial means have an obligation to pay for utility services.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectible expenses and ultimately paid by the remaining ratepayers.  Bolt v. Duquesne Light Co., 66 Pa. Pub. Util. Comm’n 463 (1988). [5:   $1,700.00 x 26 weeks a year = $44,200. 
]  [6:   Current arrearage of $4,297.41-$1,392.40 (CAP arrearage) = $2,905.01.] 


A public utility is entitled to full payment for services provided to customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985).

For the reasons set forth above, the Complaint is dismissed in part and granted in part.
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to, and the subject matter of this proceeding.

2.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is on the Complainants.	
[bookmark: _GoBack]
		3.	The Responsible Utility Customer Protection Act (“ACT”), 66 Pa. C.S. § 1401, et seq. applies to this proceeding.

4.	The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities pursuant to 66 Pa. C.S. § 1405(c).

5.	The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa. C.S. § 1405.

6.	A public utility is entitled to full payment for services provided to customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985).

ORDER


THERFORE, 

IT IS ORDERED

1. 	That the formal Complaint filed by Kimberly and Michael Silvestri at Docket No. C‑2010‑2179782 is dismissed in part and sustained in part.

2. 	That the Complainants are not entitled to a payment arrangement on their CAP arrearage of $1,392.40.

3.	That the Complainants shall make monthly payments consisting of their current budget bill plus one sixtieth (1/60) of their non-CAP Program arrearage, beginning with the first billing due date following the entry of a final Commission Order in this case.

4.	That as long as Mr. and Mrs. Silvestri keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate their utility service except for valid safety or emergency reasons or assess late payments or finance charges against their account.


5.	That, if Mr. and Mrs. Silvestri do not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate their utility service in accordance with the Commission’s statute and regulations.

6.	That the record at Docket No. C-2010-2179782 is marked closed.


Dated:	April 23, 2012				_______________________________
						David A. Alexander
						Special Agent	
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