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James Mangam					:
							:
	v.						:		C-2011-2278058									:
PECO Energy Company				:



INITIAL DECISION GRANTING PRELIMINARY OBJECTION
AND DISMISSING COMPLAINT


Before
Administrative Law Judge
Dennis J. Buckley

			
		This Initial Decision grants the Preliminary Objection that PECO Energy Company (PECO) filed with the Pennsylvania Public Utility Commission (Commission) on January 3, 2012, in response to the formal Complaint of James Mangam and dismisses Mr. Mangam’s Complaint.  

HISTORY OF THE PROCEEDING

		This case had its origin in a formal Complaint filed by Mr. Mangam on November 28, 2011.  In that Complaint, Mr. Mangam took issue with the Commission’s decision in Petition of PECO Energy for Approval of Its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739 (Order entered June 2, 2009) (DSP I) which adopted a Joint Settlement that agreed to the phase out of PECO’s Residential Heating (RH) rate effective January 1, 2012.  Mr. Mangam’s filing is, therefore, a Petition for Reconsideration of the Commission’s decision in DSP I.  It is not a formal Complaint susceptible to resolution by the Commission’s Office of Administrative Law Judge (OALJ).  I suspect that because the filing was made on a Commission formal complaint form, the matter was referred to the Office of Administrative Law Judge (OALJ) as a complaint to be set for hearing.
		On January 3, 2012, PECO filed an Answer and Preliminary Objection to the “Complaint,” properly endorsed with a Notice to Plead.  To date, Mr. Mangam has not filed an Answer to the Preliminary Objection.

  		On January 13, 2012, PECO filed a Petition requesting that the Commission approve its second Default Service Program (DSP II).[footnoteRef:1] [1:  	Petition of PECO Energy Company for Approval of Its Default Service Program, Docket No. P-2012-2283641 (DSP II).
] 


		This case was assigned to me as a Motion Judge on February 1, 2012, and is ready for decision.

					FINDINGS OF FACT

		1.	The Complainant in this case is James Mangam who resides at 1400 Timberline Drive in Pottstown, Pennsylvania. 

		2.	 The Respondent in this case is PECO Energy Company.

		3.	On June 2, 2009, the Commission entered an Order adopting a Joint Settlement in the case of Petition of PECO Energy for Approval of Its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739 (Order entered June 2, 2009).

		4.	On November 28, 2011, Mr. Mangam filed a formal Complaint but requested reconsideration of the DSP I Order.

		5.	On January 3, 2012, PECO filed an Answer and Preliminary Objection to the Complaint, properly endorsed with a Notice to Plead.  To date, Mr. Mangam has not filed an Answer to the Preliminary Objection.

  		6.	On January 13, 2012, PECO filed a Petition requesting that the Commission approve its second Default Service Program (DSP II).

		7.	The “Complaint” filed by Mr. Mangam on November 28, 2011, is a Petition for Reconsideration of part of the Commission’s finalized decision in Petition of PECO Energy for Approval of Its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739 (Order entered June 2, 2009).

					       DISCUSSION

		The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa. Code § 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		The Respondent's Preliminary Objection asserts legal insufficiency of Mr. Mangam’s pleading. 52 Pa. Code § 5.101(a)(4).  I agree.

		Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

		The Preliminary Objection objects to Commission consideration of the Complaint on the basis of legal insufficiency, because the Complaint untimely disputes the elimination of PECO Energy’s RH rate as approved by the Commission in PECO’s Default Service Program and Rate Mitigation Plan proceeding, DSP I and so is actually a Petition for Reconsideration of the Commission’s final Order in that proceeding.  In fact, Mr. Mangam specifically states:  “I would like the PUC to reconsider their actions on the removal of discount rates on residential heat rates, ending in Dec 2012.” Complaint at ¶ 5.  Even if Mr. Mangam had filed a timely Petition for Reconsideration of the DSP I Order, that Petition would have been considered and resolved by the Commission, but it cannot be considered or resolved by the OALJ regardless of the time of filing.  66 Pa. C.S. § 703.

		I agree with PECO that the request for reconsideration of an issue from the DSP I proceeding presented in the form of a Complaint by Mr. Mangam fails on the basis of legal sufficiency because: (1) the DSP I case was decided almost three years ago, and (2) what Mr. Mangam is seeking is reconsideration of the finalized DSP I Order.  PECO also identified this issue in its Answer.  PECO Answer at 1-2; ¶ 4.  

		Again, while it is not for the OALJ to rule on the timeliness of a Petition for Reconsideration, I note that Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g), relating to rescission and amendment of orders, establishes a party's right to seek relief following the issuance of a final Commission decision.  Such requests for relief must be consistent with Section 5.572(b) of the Commission’s regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  A Petition for Reconsideration is to be filed within fifteen days after the Commission order involved is entered or otherwise becomes final. 52 Pa. Code § 5.572(c).  

		Finally, on January 13, 2012, PECO filed a Petition requesting that the Commission approve its second Default Service Program (DSP II), which PECO maintains is designed to ensure that its default service customers have access to an adequate and reliable supply of generation at the least cost over time.  In short, while Mr. Mangam is arguing about one facet of the finalized Order in DSP I, the essential parties to that proceeding have moved on to DSP II which is currently being litigated.  The Complaint is not legally sufficient and must be dismissed.

				         CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

		2.	Commission regulations permit the filing of preliminary objections. 52 Pa.Code § 5.101(a).

		3. 	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.

		4.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).

		5.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).

		6.	All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		7.	Section 703(g) of the Public Utility Code, relating to rescission and amendment of orders, establishes a party's right to seek relief following the issuance of a final Commission decision.  66 Pa. C.S. § 703(g).

		8.	A Petition for Reconsideration is to be filed within fifteen days after the Commission order involved is entered or otherwise becomes final. 52 Pa. Code § 5.572(c).  

		
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed on January 3, 2012, by PECO Energy Company at Docket No. C-2011-2278058 is granted.

2. 	That the Complaint of James Mangam filed on November 28, 2011, at Docket No. C-2011-2278058 against PECO Energy Company is dismissed, consistent with this Order.



Date:  March 29, 2012				__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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