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HISTORY OF THE PROCEEDING


On November 6, 2008, Mitchell Pfeffer (“Pfeffer” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things:  that there are incorrect charges on his bill for 1710 Oakwood Terrace, Unit F, Narberth, Pennsylvania 19072; and that he would like a fair payment agreement after the bill is corrected.


On December 8, 2008, the Respondent filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges and also denied that the Complainant is unable to pay his bill.  The Respondent averred that the Complainant previously had service at 1127 Sandringham Road in Bala Cynwyd from July 25, 1986 to July 31, 2007 and accumulated an unpaid balance of $20,684.63 at that address.  In addition, the Respondent averred that the Complainant did not complain about incorrect charges while he was at that address.  According to the Respondent, Complainant subsequently initiated service at his current residence on Oakwood Terrace in Narberth.  The Respondent also contends that it transferred the unpaid 

balance from Complainant’s former residence into the current account.  The Respondent further averred that after proper notice, service at the Oakwood Terrace property was terminated for nonpayment on October 13, 2008 and that on that same day, the Complainant called the Respondent to question a bill from 2005. 


A hearing was scheduled for March 6, 2009.  On February 29, 2009, that hearing was cancelled and rescheduled for April 22, 2009. 



A hearing was held in this matter on April 22, 2009, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Mitchell Pfeffer, testified in support of the complaint.  He presented eight (8) exhibits:  Complainant’s Exhibit 1 - PECO account activity statement dated 11/05/07; Complainant’s Exhibit 2 - Letter from PUC Investigator Bomgardner  dated 4/9/2008; Complainant’s Exhibit 3 - PECO Account Activity Statement 4/3/08 – 3/13/09; Complainant’s Exhibit 4 - Ten Day Shut Off Notices; Complainant’s Exhibit 5 - Pay statement; Complainant’s Exhibit 6 - PECO Answer to Complaint; Complainant’s Exhibit 7 - June 17, 2008 letter from Commission to Complainant; Complainant’s Exhibit 8 - Copies of Bills.  


Tishekia Williams, Esquire, represented Respondent PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, PECO Regulatory Assessor.  Respondent also presented three (3) exhibits:  PECO Exhibit 1 – Account Activity Statement 12/28/06 – 4/17/09; PECO Exhibit 2 – Payment Arrangement History; PECO Exhibit 3 – BCS Decision Report – April 22, 2009 closing case due to formal complaint filed; PECO Exhibit 4 – BCS Decision Report – April 22, 2009 finding for company. 


Respondent objected to Complainant’s Exhibits 1 and 8.  These exhibits were held pending a ruling regarding submission of any late filed exhibits.  All other exhibits were admitted. 



Both parties filed post hearing exhibits.  Complainant filed Complainant’s late-filed Exhibit 9 – Pay stub of Complainant’s Wife, Patti Pfeffer.  Respondent submitted PECO late-filed Exhibit 5 – Financial Statement and Account Activity Statement, and PECO late-filed Exhibit 6 – Copies of PECO bills to Complainant. 


This matter was transferred to Administrative Law Judge Darlene D. Heep on February 13, 2012. 

FINDINGS OF FACT

1. Complainant is Mitchell Pfeffer and resides at 1710 Oakwood Terrace, Unit F, Narberth, Pennsylvania 19072.
2. Respondent is PECO Energy Company.

3. Complainant previously resided in a house at 1127 Sandringham Road in Bala Cynwyd, PA.
4. Between 12/05/05 and 5/03/06, Complainant incurred $2,546.13 in charges and made payments totaling $650.00.
  
5. PECO statements erroneously show that Complainant’s balance increased from $3,036.85 to $19,261.62 between 12/05/05 and 5/03/06.  (Complainant’s Exhibit 1)

6. PECO records reflect random increases in Complainant’s bill rather than a transfer of amount due from Complainant’s Bala Cynwyd address.  

7. A PECO account statement submitted at the hearing shows a $3,036.85 balance at the Bala Cynwyd address on 12/5/05.  (Complainant’s Exhibit 1)

8. A late-filed PECO document indicates that on 12/05/05, the account at Bala Cynwd had a balance of $16,504.29.  (PECO late-filed Exhibit 5)
9. PECO late-filed exhibit 5, page 5, indicates no balance for the date 12/05/05 but otherwise contains the same numbers and amounts as Complainant’s Exhibit 1.  (PECO late-filed Exhibit 5)
10. Complainant was placed on PUC issued payment plans on 1/10/00 and 1/31/00.  (PECO Exhibit 2)

11. Complainant entered into payment plans with the company only on 11/14/05, 10/5/06 and 10/19/07.  (PECO Exhibit 2)

12. On April 9, 2008, Complainant received a letter from the Commission informing him that PECO had requested that he pay $231.40 each month to keep the services on - $105 regular budget plus $126.40 to be paid toward the account balance.  (Complainant’s Exhibit 2,8)

13. PECO agreed to the $231.40 per month payment arrangement.  (PECO Exhibit 2)

14. Complainant paid $231.40 per month through the time the service was cut off and thereafter.  (PECO Exhibit 1; Complainant’s Exhibit 3)

15. Payments were made of approximately $58 - $75 per week until the total required payment due of $231.40 was reached each month.  (Complainant’s Exhibit 3)

16. Complainant’s service was disconnected but re-established after he paid a reconnect fee of $74.33 on October 13, 2008.  (PECO Exhibit 1)

17. As of the date of the hearing, Complainant earned $776.25 every two weeks.  (Complainant’s Exhibit 5)

18. Complainant’s wife earns $554.29 per month.  (Complainant’s late-filed Exhibit 9)
19. Complainant’s son resides with Complainant and his wife while attending college.  (Tr. 23 )
LATE-FILED AND OUTSTANDING EXHIBITS



Respondent objected to the admission of Complainant’s Exhibit 1, a PECO Account Activity printout, and Complainant’s Exhibit 8, copies of bills sent to Complainant by PECO.  These exhibits will be admitted.


Title 52 Pa. Code § 5.404(a) provides:
§ 5.404. Additional evidence 

  (a) At any stage of the hearing or thereafter the Commission or the presiding officer may call for further admissible evidence upon an issue and require that the evidence be presented by the parties concerned, either at the hearing or at the adjournment thereof.

Pa.R.E. 803(6), 42 Pa.C.S.A. 803(6) essentially states that a business record is admissible “unless the sources or information or other circumstances indicate lack of trustworthiness.”  Birt v. Firstenergy Corp., 2006 PA Super 11, P27 (Pa. Super. Ct. 2006).  



Complainant’s Exhibits 1 and 8 are billing and account activity documents that Complainant obtained from PECO.  They were generated by PECO in the course of its business activity. (Tr. 14-16). Such documents are admissible under Pa.R.E. 803(6).  These documents are trustworthy as they were clearly produced by PECO and reflect information contained in similar documents that PECO submitted in its defense. 


There were no objections to Complainant Late Filed Exhibit 9 or PECO Late filed Exhibits 5 and 6.  Complainant’s Exhibits 1 and 8, Complainant Late Filed Exhibit 9 and PECO Late Filed Exhibits 5 and 6 are admitted. 

DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would then have to provide some additional evidence to rebut the evidence presented by the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkier v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



Any decision of the Commission must be supported by substantial evidence.  Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).


Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions,   extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S.A. § 1501.  The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).”  Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa. C.S.A. 102.  This would include proper billing. 
BILLING ERRORS


Complainant has met his burden of showing that Respondent has failed to provide adequate, efficient, safe, and reasonable service with respect to incorrect billing and charges.  PECO contends that as of the date of the hearing, Complainant had a balance of $22,666.64.  The record does not support a finding that this amount is correct.



Billing documents in evidence contain unexplained, irregular and plainly in error computations.  (Complainant’s Exhibits 1, 8).  These are further exhibited in documents submitted later by PECO that are contrary to or not in agreement with other PECO records given to the Complainant or provided by PECO during the hearing.  (PECO Exhibit 1, PECO late-filed Exhibit 5).  


The calculations do not add up. According to all records, from 12/05/05 to 5/03/06 (Complainant’s Exhibit 1; PECO Late-filed Exhibit 5), Complainant incurred $2,546.13 in charges and made payments totaling $650.00.
  However, during that same time period, Complainant’s balance increased sporadically in PECO balance records from a 12/05/05 balance of $3,036.85 to $19,261.62 on 5/3/06.  The PECO records in error are for the Bala Cynwyd address and therefore cannot be a balance transferred from that address to Oakwood Terrace.  


Also, although PECO Exhibit 1 shows a transfer of $22,805.33 from Bala Cynwyd to Oakwood Terrace on 8/27/2007, this cannot be given much weight given that this occurs after the mathematical errors on the Bala Cynwyd account records in 2005 and 2006. PECO records also show transfers of various amounts to Complainant’s account in 2007.  (PECO Exhibit 1 and PECO Late-filed Exhibit 5).  These numbers appear random and do not agree with those contained on other PECO billing and account documents.  No explanation of their correlation was given by PECO in the three opportunities presented: during the initial hearing, within documents presented during that hearing and through late-filed documents admitted into evidence.  PECO should not have a fourth “bite of the apple” to do so. 


There was another consequence of Respondent’s billing errors.  Under a Special Payment Arrangement, evidenced by the letter from the Commission confirming the agreement, Complainant was to pay $231.40 per month.  (Complainant’s Exhibit 7).  Despite Complainant having paid this amount in total each month, Respondent issued shut-off notices and, at least once, shut off Complainant’s service. (Tr. 13).  



Complainant established a prima facie case of billing error.  The burden then shifted to the Respondent to rebut this evidence.  Respondent did not.



In an attempt to rebut Complainant’s evidence regarding the shut-off and shut-off notices, PECO contends that Complainant’s understanding of the Special Agreement was in error and that the $231.40 was merely the installment amount.  (Tr. 58)  This is insufficient to rebut the Complainant’s case.  The letter from the Commission is clear that the total amount Complainant was obligated to pay was $231.40.  (Complainant’s Exhibit 2), Complainant complied with the agreement as stated in the letter from the Commission.  There was no evidence that PECO contacted or otherwise attempted to clarify this matter with the Commission or the Complainant; in fact, testimony was that PECO simply “followed the normal course” (Tr. 58-60) and continued to bill Complainant at an even higher amount according to its understanding and then shut off or threaten to shut-off Complainant’s service.  The service rendered under these circumstances by the Respondent was not adequate, efficient, safe, or reasonable.  


With respect to the balance owed by Complainant, the record does not contain sufficient evidence to rebut the Complainant’s case.  PECO Late-filed Exhibits provided varying information that did not explain the discrepancies in calculations on the Complainant’s billing 
statements.  During the period 12/05/05 to 5/03/06, there is no consistency in the math or dates in the billing records placed into evidence.  There was no explanation offered as to why there were irregularities and inexplicable calculations in the company records.  PECO offered no clarification during the hearing.  Given that, the records are unreliable and cannot form the basis for finding the Complainant liable for the entire amount.  The weight of the evidence favors the Complainant with respect to billing errors.


A question remains:  What is the balance owed by the Complainant?  At the Bala Cynwyd address, Complainant had a balance of $3,036.85 on 12/05/05.  (Complainant’s Exhibit 1).
  The chart below shows discrepancies in PECO calculations and the actual correct balance as indicated by the amounts charged to Complainant each month during that period. 
	DATE
	Payment($)
	Monthly Bill($)

(Service Charges)
	PECO Record Balance Forward ($)
	Actual Balance($)

	12/5/2005
	
	
	                3,036.85
	

	1/3/2005
	               650
	
	
	2386.85

	1/5/2006
	
	732.18
	6,239.34
	3119.03

	2/3/2006
	
	538.57
	9,663.01
	3657.6

	3/6/2006
	
	525.85
	12,889.85
	4183.45

	4/5/2006
	
	480.08
	16,100.01
	4663.53

	5/3/2006
	
	269.45
	19,261.62
	4932.98

	
	Total charges
	2546.13
	
	


Subtracting the actual balance ($4,932.98) from the mistaken PECO Balance Forward ($19,261.62) establishes an over-calculation by PECO of $14,328.64.  This amount deducted from the balance claimed by PECO ($22,666.64) leaves $8,338.00.  This is Complainant’s balance as of April 22, 2009, the date of the hearing. 


In light of the above, a fine may be appropriate.  Under Public Utility Code Sections 3301(a) and (b), “the Commission may levy a fine of up to $ 1,000 per day for continuing violations of the Public Utility Code.  66 Pa. C.S.A. § 3301.  The Commission has set forth factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code § 69.1201(c). These factors and standards are as follows: 

  (1)  Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
 
  (2)  Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
 
  (3)  Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.
 
  (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
 
  (5)  The number of customers affected and the duration of the violation.
 
  (6)  The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.
 
  (7)  Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
 
  (8)  The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.
 
  (9)  Past Commission decisions in similar situations.
 
(10)  Other relevant factors.

 
52 Pa. Code § 69.1201(c). 



In light of these factors, a fine is not appropriate here.  As to factor one, the conduct is not serious in nature as it affected one customer for a limited billing period. The shut-off was quickly remedied.  There was no willful fraud or misrepresentation. Simple data entry or computer errors appear to be the culprits.  As to factor two, the consequences were limited to one customer for a defined period of time and consequently were not serious.  As to factor three, there does not appear to be an intentional act here.  While perhaps negligent, it is one of error and misunderstanding and not the basis for a fine. 
 


With respect to factor four, the errors were corrected and the remaining billing records appear accurate suggesting that the Respondent modified its practices to correct the accounting.  Only one customer was affected here for a limited amount of time and therefore factor five does not establish a basis for a fine.  Further, factor six, compliance history of the regulated company, militates against a fine, given that PECO usually keeps accurate and true records.   

 

As to factor seven, there was no concealment, nor were there attempts to interfere with the process or procedure.  Consequently, as to factor eight, there is no act or transgression that a fine or penalty would deter.  Hence, factors nine and ten are not relevant.  Also, given that Complainant will be relieved of paying $14,328.64 because of the quality of PECO’s billing service errors and the processing of this matter, additional penalties would be gratuitous.
PAYMENT ARRANGEMENT



Complaint has requested a payment arrangement.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows: 

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S.A. § 1405 states:
  (d)  Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. 

  (e)  Extension of payment agreements. --If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.


In the year 2000, prior to enactment of Chapter 14, Complainant had payment arrangements through the PUC upon which he defaulted.  (PECO Exhibit 2).  Since that time, Complainant has lost his job, sold his home, moved into an apartment and is earning substantially less than he did in 2000.  Therefore, the change in income exception is applicable and a payment arrangement will be addressed.  Also, the six month restriction of Section 1405(e) does not apply. Complainant’s agreement was established prior to enactment of Chapter 14 and therefore was not established under subsections (a) and (b) of Section 1405.


Guidelines for payment arrangements are found in the Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq.  It provides limits for payment arrangements as follows: 

  (b)  Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
  (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
 
  (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
  (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
  (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 
66 Pa. C.S. § 1405(b).
The Complainant’s income is less than 150% of the poverty level and therefore Complainant may be allowed five years to pay the balance owed.
  Payment of $8,338 over 60 months is $138.97 per month. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

3. Complainant has met his burden of proof and Respondent has not rebutted the prima facie case with respect to the billing service errors.  66 Pa. C.S. § 332(a), 66 Pa.C.S. § 1405, 66 Pa. C.S. § 701.

4. No fine is appropriate.  52 Pa. Code § 69.1201(c). 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint of Mitchell Pfeffer v. PECO Energy Company at Docket No. C-2008-2074802 is granted in part, and denied in part.
2.
That the Complaint is granted to the extent that there were incorrect charges on Mitchell Pfeffer’s bill.

3.
That the Complaint is denied in all other respects.

4.
That beginning with the first billing due date following entry of the Commission’s Final Order in this case, Complainant shall pay PECO Energy Company his current monthly charges as reflected on his regular monthly bill plus $138.97 toward his arrearage until his arrearage is extinguished in full.

5.
That as long as Mitchell Pfeffer keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

6.
That if Mitchell Pfeffer does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission’s statute and regulations.

7.
That this case be marked closed.

Date:
       March 16, 2012   









Darlene D. Heep


Administrative Law Judge

� 	A check from Complainant to PECO for $800 was returned during this period and is not counted. 


� 	Section 332(a) of the Public Utility Code provides:  “(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	A check from Complaint to PECO for $800 was returned during this period and is not counted. 


� 	Complainant’s Exhibit 1 is the earlier created document and was provided to Complainant by Respondent before the Complaint was filed and therefore will be given the most weight. 


� 	The Federal Poverty Level for a household of 3 is $18,530.  Complainant’s household income is ($554.29 x 12) + ($776.25 x 26) = $26,833.98.
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