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HISTORY OF THE PROCEEDING



On December 31, 2008, Beverly Stewart (“Stewart” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”) alleging among other things:  that there are incorrect charges on her bill; that the Respondent has more than $3,000.00 in charges on her bill that are attributed to Commerce Energy; that Commerce Energy said that she owes less than $200.00; that Commerce Energy staff explained that the billing agent usually collects from the customer before paying them; that the Respondent refuses to show her how much they have paid Commerce Energy; and that she thinks that the Respondent made an accounting error.  


On January 29, 2009, the Respondent, through its counsel, filed an Answer.  The Respondent denied the averments in the complaint.  


A prehearing conference and an initial hearing were held in this matter in the Philadelphia Regional Office on September 24, 2009, before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases held that day.  The Complainant, Beverly Stewart, and her husband, William Stewart, testified in support of the complaint and sponsored two exhibits: Complainant’s Exhibit 1 – Complainant’s account analysis from Commerce Energy; and Complainant’s Exhibit 2 – Complainant’s account statement from the Respondent.  Tishekia Williams, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, a senior regulatory assessor for the Respondent, who sponsored five exhibits:  PECO Exhibit 1 – the Complainant’s supplier history; PECO Exhibit 2 - the Complainant’s account statement for the period from August 2007 through September 2009; PECO Exhibit 3 - Tariff Electric Pa. P.U.C. No 1S Original Page Nos. 92 and 93; PECO Exhibit 4 – Respondent’s payments to Commerce Energy regarding the Complainant’s account; and PECO Exhibit 5 - the Bureau of Consumer Services Decision Report, dated November 3, 2008.



The record was held open to determine whether Commerce Energy needed to be added as an indispensable party.  The parties did not submit any additional information about Commerce Energy after the hearing.  No motion to join an indispensable party was filed.


After reviewing the record in this matter, the undersigned concluded that a determination could be made without joining Commerce Energy as an indispensable party.



The record in this case consists of a thirty-three (33) page transcript of the hearing and seven (7) exhibits.  
FINDINGS OF FACT



1.
The Complainant is Beverly Stewart, 106 Virginia Avenue, Coatesville, PA 19320.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Respondent provides residential electric and residential gas service to the Complainant at account number 75754-01900.  Prior to October 2006 her account number was 35-18-40-390550 (Tr. 14, 23; C. Ex. 2, PECO Ex. 1).


4.
The Complainant received service from Penn Power Energy, an electric generation supplier, from November 23, 1999 to April 26, 2001 (Tr. 20; PECO Ex. 2).


5.
PECO Energy was the Complainant’s electric distribution company (“EDC”) and electric generation supplier from April 26, 2001, to August 27, 2002, from November 21, 2006, to May 27, 2007; and from May 23, 2008, to the present.  (Tr. 20; PECO Ex. 2)


6.
ACN Energy was the Complainant’s electric generation supplier from August 27, 2002 to July 27, 2005 (Tr. 20; PECO Ex. 2).


7.
Commerce Energy was the Complainant’s electric generation supplier from July 27, 2005 to November 21, 2006 and from May 24, 2007 to May 23, 2008 (Tr. 20; C. Ex. 1; PECO Exs. 1, 2).


8.
The Complainant received an account analysis from Commerce Energy indicating that her account balance was $176.75 on June 20, 2008 (Tr. 14; C. Ex. 1).


9.
In accordance with its tariff, when a customer receives generation services from an electric generation supplier, the Respondent reads the customer’s meter and sends the usage information to the supplier.  The supplier tells the Respondent how much the customer should be charged for the electric used.  The Respondent prepares the bill which lists the PECO and supplier charges and sends the bill to the customer.  Tariff Electric Pa. P.U.C. No. 15, Original Page No. 92.  (Tr. 20).


10.
In accordance with its tariff, the Respondent collected the customer’s payments and processed them pursuant to the Commission’s payment priority set forth in Docket No. M-00960890F.001 and Rule 17 of PECO’s EDC Tariff.  Tariff Electric Pa. P.U.C. No. 1S Original Page No. 92 (Tr. 21; PECO Ex. 3 at 1).



11.
In accordance with its tariff, the Respondent was required to pay the electric generation supplier (“EGS”) for amounts owed for all undisputed EGS charges regardless of whether the customer had paid PECO.  Tariff Electric Pa. P.U.C. No. 1S Original Page No. 92 (Tr. 20, 21; PECO Ex. 3 at 1, 2).


12.
In accordance with its tariff, for residential accounts, the Respondent sent the EGS the amount of its undisputed EGS charges, regardless of whether the customer had paid PECO, within twenty-five (25) calendar days from the date of the electronic transmission of the EGS charges.  Tariff Electric Pa. P.U.C. No. 1S Original Page No. 92 (Tr. 20, 21; PECO Ex. 3 at 2).


13.
The Respondent paid Commerce Energy the following amounts on the following dates for the Complainant’s electric account:
	11/18/06
	$105.86

	7/21/07

	$232.57

	8/22/07
	$105.86

	8/22/07

	$273.55

	9/22/07

	$289.83

	10/20/07
	$229.42

	11/20/07
	$162.11

	12/22/07
	$133.19

	1/23/08

	$193.92

	2/23/08

	$180.24

	3/25/08
	$151.91

	4/23/08

	$160.57

	5/24/08

	$170.44

	6/21/08
	$157.46


(Tr. 21; PECO Ex. 4)



14.
The Respondent’s payments to Commerce Energy that are listed on PECO Exhibit 4 are listed on Complainant’s Exhibit 1, the account analysis Commerce Energy sent to the Complainant (Tr. 21, 22; C. Ex. 1; PECO Ex. 4). 



15.
Although Commerce Energy was also a gas supplier, the complaint pertains to electric service only.  (Tr. 12, 13, 21).


16.
The record is devoid of evidence that the Complainant made payments directly to Commerce Energy.



17.
All of the Complainant’s payments to the Respondent are reflected on the account statements (Tr. 15, 17; C. Ex. 2; PECO Ex. 2).



18.
When a customer makes a payment, the payment is applied to the oldest PECO balance first (Tr. 30).



19.
The Respondent changed its information system in October 2006.  The Respondent gave all of its customers new account numbers when it converted to the new system (Tr. 29; PECO Ex. 1).



20.
The Complainant filed a complaint with the Bureau of Consumer Services concerning the October 28, 2008 termination and requesting a payment arrangement.  The supplier issue was not involved (Tr. 23; PECO Ex. 5).



21.
The Bureau of Consumer Services’ decision dated November 11, 2008, established a payment arrangement and noted that the Complainant’s service was restored because the Respondent received a medical certificate.  The decision stated that the Respondent supplied the required notice prior to the termination (Tr. 27, 28; PECO Ex. 5). 



22.
At the time of the hearing, the Complainant’s account balance was $4,100.31.  This included $3,064.41 in previously unpaid supplier charges (Tr. 19; PECO Ex. 1). 

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. § 704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



In the complaint, the Complainant stated that she had information from Commerce Energy that indicated that she only owed less than $200.00 for their services.  This contradicted the amount that PECO was requesting.  Consequently, in the prehearing order, the undersigned asked the parties whether Commerce Energy should be joined as an indispensable party (Tr. 4, 10).  Since it was not clear whether Commerce Energy needed to participate, it was stated that a prehearing conference would be held.



On the day of the prehearing conference/hearing, the Complainant produced a document and said that based on that document, she only owed Commerce Energy $176.75.  The Respondent presented a document showing that it made the payments listed on the Complainant’s document.  It was not clear whether Commerce Energy was still operating.  However, the Respondent’s counsel stated that the company was headquartered in California and the address and telephone number were in California (Tr. 10).


Consequently, the undersigned decided to have the parties place evidence in the record to see if the case could be decided without the participation of Commerce Energy (Tr. 10, 11).


During the hearing, the Complainant testified that the document she received said that she owed Commerce Energy $176.75 (Tr. 14; C. Ex. 1).  She said that she did not receive a bill in July 2006 (Tr. 16).  She said that she cancelled Commerce Energy (Tr. 16; C. Ex. 2).


Renee Tarpley, a senior regulatory assessor for the Respondent, testified that the Complainant had several electric generation suppliers.  The Complainant received service from Penn Power Energy, an electric generation supplier, from November 23, 1999 to April 26, 2001 (Tr. 23; PECO Ex. 2).  ACN Energy was the Complainant’s electric generation supplier from August 27, 2002 to July 27, 2005 (Tr. 29; PECO Ex. 2).  Commerce Energy was the Complainant’s electric generation supplier from July 27, 2005 to November 11, 2006 and from May 24, 2007 to May 23, 2008 (Tr. 23, 24; C. Ex. 1; PECO Exs. 1, 2).  PECO was the default supplier when the Complainant did not have an electric generation supplier (Tr. 23, 29; PECO Ex. 2).


Ms. Tarpley testified that when a customer receives electric generation services from a supplier, the supplier tells the Respondent how much the customer should be charged for the electric used.  The Respondent prepares the bill which lists the PECO and supplier charges separately and sends the bill to the customer.  The Respondent pays the supplier for the electric used by the customer and is reimbursed by the customer (Tr. 20, 21; PECO Ex. 3 at 1). 



Ms. Tarpley said that the Complainant did not make payments between August 2007 and December 2008 (Tr. 19; PECO Ex. 1). 


Mr. and Mrs. Stewart testified that they did not make payments between August 2007 and December 2008 because they did not receive bills during that time period (Tr. 25, 26, 28).  Mr. Stewart said that they called about the bills but were unable to resolve the matter.  Then they received a bill for $7,063.87 (Tr. 27).  However, the Respondent’s counsel stated that the Complainant never complained about not receiving bills prior to the hearing.  Therefore, it was noted that it was not mentioned in the Bureau of Consumer Services informal complaint or the formal complaint (Tr. 28, 29).  


Ms. Tarpley explained that the Bureau of Consumer Services’ payment arrangement only applied to PECO charges because the Respondent could not make payment arrangements on supplier balances (Tr. 24).


In addition, the Complainant requested an explanation for her new account number.  The Respondent’s witness testified that the Respondent changed all of its customers’ account numbers in October 2006 when it converted to a new information system (Tr. 23; C. Ex. 2; PECO Ex. 1).



The Complainant presented Complainant Exhibit 1, the account statement from Commerce Energy, to show that she only owed Commerce $176.75.  The Respondent corroborated the payments in Complainant’s Exhibit 1 by showing that the payments matched the payments in PECO Exhibit 4.  It is well established that hearsay evidence, properly objected to, is not competent evidence to support a finding of fact.  Phillips v. Unemployment Compensation Board of Review, 152 Pa. Superior Ct. 75, 30 A.2d 718 (1943).  However, hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding of fact, in an administrative hearing, if it is corroborated by competent evidence in the record, but a finding of fact based solely on hearsay will not stand.  Burks v. Department of Public Welfare, 48 Pa. Cmwlth. 6, 408 A.2d 912 (1979); Walker v. Unemployment Compensation Board of Review, 27 Pa. Cmwlth. 522, 367 A.2d 366 (1976).  Therefore, Complainant’s Exhibit 1 will be admitted since there was no objection and there is competent evidence in the record to support its admission.


The Respondent has provided information to show that the Respondent paid Commerce Energy even when the Complainant did not pay the Respondent.  At the time of the hearing, the Complainant’s account balance was $4,100.31.  This included $3,064.41 in previously unpaid supplier charges.  The information provided by the Complainant failed to show that she made the payments to Commerce Energy.  Consequently, the Complainant has failed to prove that she only owed Commerce Energy $176.75.  Based on the evidence in the record, the Complainant has failed to prove that the amount charged by the Respondent is incorrect.  Accordingly, the complaint is dismissed and the Complainant is required to pay the account balance.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
According to its tariff, the Respondent was required to pay the electric generation supplier (“EGS”) for amounts owed for all undisputed EGS charges regardless of whether the customer had paid PECO.  This payment was required to be made within twenty-five (25) calendar days from the date of the electronic transmission of the EGS charges.  Tariff Electric Pa. P.U.C. No 1S Original Page No. 92 



4.
The Complainant failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Beverly Stewart against PECO Energy Company at Docket F-2009-2082887 is dismissed.



2.
That the Complainant is required to pay the supplier charges within thirty days of a final Commission Order in this matter.



3.
That the record in this case be marked closed.

Date:
April 5, 2012




__________________________________








Cynthia Williams Fordham








Administrative Law Judge
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