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HISTORY OF THE PROCEEDING

On March 1, 2012, Paul M. Burke (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint states that the Complainant wants the Respondent to remove his smart meter and replace it with a conventional meter.  The complaint alleges that the Respondent has refused to comply with the Complainant’s request.  An attachment to the complaint alleges that the smart meter is a surveillance device that violates state and federal law.    The complaint requests that the Commission direct the Respondent to remove the Complainant’s smart meter.  
The Respondent filed an answer on March 8, 2012.  The answer admits that the Respondent provides utility service to the Complainant at the address set forth in the complaint.  The answer denies that the use of the smart meter violates any state or federal law.  The answer requests that the Commission deny the complaint. 
By notice dated April 6, 2012, the Commission scheduled an initial telephonic hearing for this matter on May 10, 2012 at 10:00 a.m. 
On April 11, 2012, I received a letter from the Complainant dated April 9, 2012.  The April 9, 2012, letter states that the Complainant is withdrawing his complaint against the Respondent.  The letter explains that the Complainant filed the complaint as a request to have the smart meter removed from his residence.  The letter states that the Complainant will seek relief through a bill pending in the House of Representatives that may provide an opt-out provision.

There was no indication that the letter had been filed with the Secretary’s Bureau or served on the Respondent.  I caused a copy of the letter to be filed with the Secretary’s Bureau and served on counsel for the Respondent.  
On April 13, 2012, counsel for the Respondent filed a letter with the Commission stating that the Respondent did not oppose the Complainant’s withdrawal of his complaint.  The withdrawal is ready for decision.  The record closed on April 12, 2012, the date the April 9, 2012, letter was filed.  For the reasons set forth below, I will grant the request for leave to withdraw.

FINDINGS OF FACT
1.
On March 1, 2012, the Complainant, who resides at 1484 Saucon Meadow Court, Bethlehem, filed a complaint against the Respondent.
2.
The Respondent filed an answer on March 8, 2012.  
3.
On April 12, 2012, the Complainant’s April 9, 2012 letter requesting withdrawal of the complaint was filed with the Commission. 
4.
On, April 13, 2012, the Respondent filed a letter with the Commission, stating that it did not oppose withdrawal of the complaint.    
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.

The Complainant’s April 9, 2012, letter does not comply with 52 Pa. Code §5.94 in that it does not fulfill the general requirements of a petition set forth in 52 Pa. Code §5.41.  The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since the Complainant’s April 9, 2012 letter did request permission to withdraw his complaint and a copy of the letter was served on the Respondent, the Respondent had notice of the request and filed an answer to the request.
I will ignore the procedural defects of the Complainant’s request and treat the April 9, 2012, letter as a petition for leave to withdraw, filed pursuant to 52 Pa. Code §5.94, in order to secure a just, speedy and inexpensive determination of this proceeding, pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect the Respondent’s substantive rights, pursuant to 52 Pa. Code §1.2(c), since the Respondent has had notice of the issue and an opportunity to respond.
Turning first to the Complainant’s request to withdraw his March 1, 2012 complaint, the April 9, 2012 letter states the Complainant is disillusioned by the complaint process.  The Complainant believed he could present his position without legal representation as a simple request to have the smart meter removed from his residence.  The Commission has no interest in mandating that the Complainant continue litigation when it appears that the Complainant did not intend to initiate litigation by filing his complaint. 



Turning next to any objections to the withdrawal of the March 1, 2012 complaint, the Respondent filed an answer indicating that it did not oppose the Complainant’s request to withdraw his complaint.  There are no other parties involved in this proceeding.  Therefore, there are no objections to the Complainant’s withdrawal.

Turning finally to the public interest, the complaint alleges facts that would impact the public interest.  The Respondent has installed smart meters throughout its service territory that are similar to the meter that is the subject of the Complainant’s complaint.  The Complainant has requested that the Commission direct the Respondent to remove his smart meter because it is a surveillance device that violates state and federal law.  Since the Respondent has installed similar smart meters throughout its service territory, the allegations in the Complainant’s complaint raise issues that impact other customers of the Respondent and therefore impact the public interest.  
The Commission has issued several decisions dismissing complaints that opposed the installation of smart meters.  Negley v. Metropolitan Edison Co., Docket No. C‑2010‑2205305 (Order entered March 3, 2011); Lutherschmidt v. Metropolitan Edison Co., Docket No. C-2020-2200353 (Order entered March 25, 2011); Corbett v. Pennsylvania Power Co., C-2011-2219898 (Order entered May 27, 2011); Jones v. Metropolitan Edison Co. Docket No. C-2011-2224380)  In each of these decisions, the Commission stated that Act 129 of 2008 required each electric distribution company to file a smart meter procurement and installation plan with the Commission.  In each of these decisions, the Commission concluded that each electric distribution company was complying with Act 129 of 2008 and the Commission’s orders by developing a plan to install smart meters.  

Since the Commission has concluded that the electric distribution companies, including Respondent, are complying with Act 129 of 2008 by installing smart meters, it has already addressed the Complaint’s allegation that the installation of the smart meter in his residence violates state law.  To the extent that the complaint claims that the Respondent is engaging in illegal wiretapping, such claims are controlled by the Pennsylvania Wiretapping and Electronic Surveillance Control Act, 18 Pa. C.S. §§5701-5781 and are not within the Commission’s jurisdiction.  McClellan v. Pennsylvania Pub. Util. Comm’n, 634 A.2d 686 (Pa. Cmwlth. 1993)  Since the Commission has already ruled that installation of smart meters by electric distribution companies complies with state law, there can be no public interest adversely affected by granting the withdrawal of the Complainant’s complaint.
Having reviewed the request to withdraw, any objections to the request and the public interest, I conclude that the request to withdraw should be granted.  Granting the request to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the request to withdraw will not impact the public interest and will conserve administrative hearing resources.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or the Commission.

3.
In determining whether to permit withdrawal of the pleading, the presiding officer or the Commission must consider the petition, any objections thereto and the public interest.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the request for leave to withdraw the March 1, 2012, complaint of Paul M. Burke filed at Docket No. C-2012-2291745 on April 13, 2012, is granted.

2.
That the complaint of Paul M. Burke at Docket No. C-2012-2291745, filed March 1, 2012, is withdrawn.

3.
That the record at Docket No. C-2012-2291745 is marked closed.

4.
That the hearing scheduled on May 10, 2012, at 10:00 a.m. at Docket No. C-2012-2291745 is cancelled.

Date: 
April 17, 2012











David A. Salapa








Administrative Law Judge 
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