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This Initial Decision dismisses the formal complaint filed with the Pennsylvania Public Utility Commission (“Commission”) by Wallace E. Martin and Janet Louise Martin (“Complainants” or “the Martin’s”) against Duquesne Light Company (“Duquesne Light” or “Respondent”), at Docket No. F‑2010-2214227, for failure to meet the burden of proof.
HISTORY OF THE PROCEEDING


The Martin’s filed their complaint against Duquesne Light on November 19, 2010.  The complaint was a timely appeal of a decision by the Commission’s Bureau of Consumer Services (“BCS”) on an informal complaint at BCS Case No. 2703161.  In their complaint, the Martin’s allege that they sent five money orders to Duquesne Light in the total amount of $92.93 and that the money orders were not credited to their account and that after informing Duquesne Light that said money orders had not been credited to their account for service, Duquesne Light failed to investigate.  The Martin’s also allege that there is an improper late charge in the amount of 40 cents on their account for electric service.  As relief, the Martin’s want Duquesne Light to tell them what happened to the five money orders; they want the amount of 40 cents removed from their bill; they want to be reimbursed $75.00 for the amount they spent investigating what happened to the money orders; and they want to know why a 10-day shut off notice was necessary.   


On December 28, 2010, Duquesne Light filed a request for an extension of time within which to file an answer and the request was granted.  On January 31, 2011, Duquesne Light filed its answer denying the material averments of the complaint and requesting that the complaint be dismissed after hearing.  


On October 6, 2011, a Telephone Hearing Notice was mailed to the Martin’s and Duquesne Light (“the parties”) scheduling an initial telephonic hearing for Thursday, November 3, 2011, at 1:00 p.m.  On October 6, 2011, a Prehearing Order was issued by the undersigned Administrative Law Judge (“ALJ”).  

The initial telephonic hearing was held as scheduled.  Janet Martin appeared pro se and testified on her own behalf.  She offered one exhibit that was admitted as Complainants’ Exhibit 1.  Duquesne Light was represented by Jennifer L. Allison, Esquire.  Duquesne Light presented one witness, Marie Tamilia.  In addition, Duquesne Light offered six exhibits into evidence.  Respondent’s Exhibit 2 was withdrawn by Duquesne Light.  Respondent’s Exhibit 1 and Respondent’s Exhibits 3–6 were admitted into the record.  No briefs were filed.  The record consists of a 58-page transcript of the testimony from the November 3, 2011 hearing and the aforementioned exhibits.  The record was closed by Interim Order dated December 12, 2011.              

  
 
FINDINGS OF FACT


1.
Complainants reside at 1331 Oakdene Street, Pittsburgh, Pennsylvania 15206-1949 (Tr. 8).   


2.
Duquesne Light provides electric utility service to Complainants at 1331 Oakdene Street, Pittsburgh, Pennsylvania 15206-1949 (Tr. 8-9).         


3.
Complainants allege that they sent five money orders to Duquesne Light totaling $92.93 to be applied to the account for electric service at 1331 Oakdene Street.  No evidence was produced regarding the amount of each of the five money orders or the date each money order was sent (Tr. 9).    


4.
The money orders allegedly sent to Duquesne Light were never cashed by Duquesne Light.  Complainant paid $15.00 to Money Gram to investigate each of the five money orders for a total sum of $75.00.  


5.
Customer payments are processed by Duquesne Light’s Payment Processing Department.  When a customer claims a payment on account was made and Duquesne Light does not have a record of the payment the Payment Processing Department will look through the payments received that do not have account numbers or any information regarding where the payment is to be applied and if nothing is found the customer is advised that payment has not been received and Duquesne Light requests proof of payment from the customer (Tr. 19).       


6. 
In May 2010, Duquesne Light received a letter from Wallace Martin regarding the five money orders totaling $92.93 that were allegedly sent to Duquesne Light.  The letter was referred to the Payment Processing Department on May 10, 2010 (Tr. 31-32; Resp. Ex. 4).     


7.
On May 21, 2010, a Duquesne Light supervisor, L. Turner, attempted to contact Wallace Martin at the telephone number Duquesne Light had listed for the account and also at an alternate number to request information regarding the money orders so that the matter could be investigated.  The supervisor left a message on an answering machine at the first number, which happened to be a wrong number.  The alternate number listed for the account was a “wrong number” (Tr. 33; Resp. Ex. 4).          

8.
The telephone number Duquesne Light had listed for Complainants’ account was incorrect.  Duquesne Light’s records listed 412-731-5155 as the telephone number for contacting the Martin’s.  The correct telephone number is 412-731-5115 (Tr. 33, 43; Resp. Ex. 4).    


9.
On October 11, 2010, the balance owed on Complainants’ Duquesne Light account was $173.79.  A payment was made in the amount of $173.39.  A balance of 40 cents remained due on the account after the payment was applied (Tr. 22-23; Resp. Ex. 1).    


10.
Duquesne Light mailed a 10-day notice of termination to Complainants on October 20, 2010, after the Commission’s Bureau of Consumer Services had dismissed Complainants’ informal complaint on October 14, 2010 (Tr. 47).  

DISCUSSION
Monetary Damages
The Commission has the powers, and can consider such matters as are expressly, or by necessary implication, given to it by the legislature.  It has no other powers.  The Public Utility Code, 66 Pa. C.S. §101 et seq. does not give the Commission jurisdiction over claims for damages.  Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).  The courts of Common Pleas retain original jurisdiction over suits for damages.  Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).

In this proceeding, the Commission does not have the requisite jurisdiction for awarding Complainants monetary damages.  The Commission cannot consider Complainants’ claim for reimbursement of the $75.00 sum paid Money Gram to investigate the five money orders allegedly sent to Duquesne Light.  Therefore, Complainants’ claim for reimbursement is dismissed for lack of jurisdiction.  

Reasonable Service  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  The Complainants are the party seeking affirmative relief from the Commission, and, therefore, have the burden of proof.  This means that they have the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

          Section 1501 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public…      
66 Pa. C.S. §1501.  



In the instant case, Complainants make two claims that Duquesne Light failed to provide reasonable service.  First, Complainants claim that Duquesne Light failed to investigate after Wallace Martin informed Duquesne Light that he had sent in five money orders for a total of $92.93 to be applied to his bill.  Duquesne Light did not cash any of the five money orders.  Duquesne Light attempted to contact Mr. Martin to obtain information regarding the money orders so that an investigation could be conducted.  Unfortunately, the telephone number Duquesne Light had in its computer system for Mr. Martin was one digit off and he did not receive the telephone message requesting information recorded by a Duquesne Light supervisor on May 21, 2010.  


The fact that Duquesne Light had an incorrect telephone number for Mr. Martin in its computer system is unfortunate but it does not constitute unreasonable service.  Complainants did not prove that Duquesne Light failed to provide reasonable service to them after Mr. Martin sent in a letter indicating that he had sent in the five money orders and that the money orders had not been applied to his account balance.  Duquesne Light checked what it could internally.  
Mr. Martin should have sent copies of the money orders to Duquesne Light with his original letter so that the matter could be investigated further.  Or, he should have followed up with Duquesne Light.



Second, Complainants contend that it was improper for Duquesne Light to send a notice of termination.  Duquesne Light mailed a 10-day notice of termination to Complainants on October 20, 2010, after the Commission’s Bureau of Consumer Services had dismissed Complainants’ informal complaint on October 14, 2010.  Tr. 47.  Complainants failed to produce any evidence that the notice was improperly sent.  


Accordingly, Complainants’ two claims that Duquesne Light provided unreasonable service in violation of 66 Pa. C.S. §1501 are dismissed for failure to meet the burden of proof in the ordering paragraphs to follow.  Complainants have failed to demonstrate that Duquesne Light violated the Public Utility Code, Commission regulations or any order issued by the Commission.
Late Charge


Complainants claim that there is an improper late charge in the amount of 40 cents on their account for service.  This claim is contrary to facts established at hearing.  On October 11, 2010, the balance owed on Complainants’ Duquesne Light account was $173.79.  A payment was made in the amount of $173.39.  A balance of 40 cents remained due on the account after the payment was applied.  Tr. 22-23; Resp. Ex. 1.  This 40 cent balance is not a late charge.  It is the remaining balance after the October 11, 2010 payment was subtracted from the account balance.  



Accordingly, Complainants’ claim that there is an improper late charge on their account for electric service is dismissed in the ordering paragraphs to follow.    

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this complaint proceeding are properly before the Commission, with the exception of Complainants’ claim for reimbursement of $75.00.  66 Pa. C.S. §701.


2.
Complainants, as the party seeking affirmative relief from the Commission, have the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainants failed to meet their burden of proof. 



4.
The Commission has the powers, and can consider such matters as are expressly, or by necessary implication, given to it by the legislature.  It has no other powers.  The Public Utility Code, 66 Pa. C.S. §101 et seq. does not give the Commission jurisdiction over claims for damages.  Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).  
  



ORDER
THEREFORE,
IT IS ORDERED:

1. That the complaint of Wallace & Janet Martin against Duquesne Light
Company at Docket No. F-2010-2214227, is dismissed.  
2. That the Docket in this proceeding, Docket No. F-2010-2214227, be marked closed.

Date:  March 5, 2012





                                               









Mark A. Hoyer 










Administrative Law Judge
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