[bookmark: _GoBack]BEFORE THE
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Ann Lindholm						:
							:
	v.						:		C-2011-2235704
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 1, 2011, Ann Lindholm (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) disputing certain charges on her bill for residential electric service provided by PPL Electric Utilities Corporation (“Respondent” or “PPL”).  For relief, Complainant wants the charges adjusted to reflect her actual usage.  On May 4, 2011, Respondent answered the complaint denying that it improperly billed Complainant.

		I received this case assignment on November 3, 2011.  A standard Prehearing Order was issued on November 4, 2011.  A telephonic hearing scheduled for December 20, 2011 was continued when Complainant’s son, John Lindholm, appeared instead of his mother.

		A further telephonic hearing was held on March 16, 2012.  Complainant appeared pro se.  Her son, John Lindholm, appeared by telephone and testified.  Graig M. Schultz, Esq., represented Respondent, which offered the testimony of a witness, Kevin George, and submitted two exhibits for the record (PPL Exhs. 1A and 4).  The hearing generated 45 pages of notes of testimony.  No briefs were filed.  The record closed on April 16, 2012.
FINDINGS OF FACT

1. Complainant, Ann Lindholm, resides at 3019 Donegal Drive, Macungie, Pennsylvania 18062 (N.T. 9-10).[footnoteRef:1] [1:  	The citations to the record appearing in this decision refer to the hearing on March 16, 2012.] 


2. Complainant has owned a cottage at 1305 Paradise Falls, Cresco, Pennsylvania 18326 for the last ten years.  It is part of an association of 87 houses in this community (N.T. 10, 21, 23).

3. Respondent, PPL Electric Utilities Corporation, provides residential electric service to Complainant at 1305 Paradise Falls (N.T. 10-11).

4. 1305 Paradise Falls is a stone house built in 1928 and consists of a living room, dining room, kitchen, three bedrooms, and a bathroom.  It has no basement and a partial, unheated attic (N.T. 11-13).

5. For electrical appliances, 1305 Paradise Falls has a kitchen stove, a microwave, a refrigerator, two television sets, a washer and dryer, a water heater, a ceiling fan, and 73 feet of baseboard heaters; a pellet stove has an electric fan on it (N.T. 13-14, 17-18, 21, 24-25, 35-36, 39).

6. 1305 Paradise Falls receives no natural gas service (N.T. 18).

7. Complainant disputes as unreasonably high the bills she received for electric service from December 2009 through February 2010, and for the same period during the previous years (N.T. 14, 18-19).

8. Complainant explains no one lives at 1305 Paradise Falls from December through February of each year.  She lives there alone from June through mid-September every year, except when her grandchildren visit her on some weekends.  The family, consisting of seven or eight people, spends four days over the Thanksgiving Holiday there also (N.T. 15-16, 25).
9. Complainant has a plumber/maintenance man, who “shuts everything off” and drains the water pipes for her at 1305 Paradise Falls after Thanksgiving.  He sets the house up for Complainant to live there the following June.  He follows the same routine every year (N.T. 16-17, 26).

10. As far as she knows, Complainant believes the electricity is shut off at the breaker box at the end of each season (N.T. 16).

11. Complainant challenges her electric bills because she insists she paid the same amount year-round, regardless of whether she lived at 1305 Paradise Falls or not, and her bills there during the winter were higher than where she lives now in Macungie (N.T. 18-19).

12. PPL notes Complainant was on budget billing during this time, which takes her annual usage and divides that amount by 12 to derive an average monthly bill (N.T. 32).

13. PPL introduces an Account Activity Statement, which shows the billing on Complainant’s account for the period of February 25, 2008 to June 28, 2011 (N.T. 28-32; PPL Exh. 1A).

14. The Account Activity Statement discloses the amount of electricity consumed for each month, December through March, for the years 2008 to 2011 to be as follows:


	Date
	Days
	kWh
	Bill
	Date
	Days
	kWh
	Bill
	Date
	Days
	kWh
	Bill
	Date
	Days
	kWh
	Bill

	
	
	
	
	12/08
	32
	4624
	426.87
	12/09
	34
	4498
	421.63
	12/10
	34
	1601
	197.35

	
	
	
	
	01/09
	32
	4188
	392.80
	01/10
	29
	4399
	559.22
	01/11
	29
	47
	14.55

	02/08
	31
	3122
	293.32
	02/09
	29
	3698
	349.45
	02/10
	30
	4132
	536.08
	02/11
	30
	47
	14.68

	03/08
	30
	2043
	197.35
	03/09
	29
	3072
	292.99
	03/10
	31
	2044
	270.24
	03/11
	31
	73
	17.98




(N.T. 30-34; PPL Exh. 1-A).

15. PPL conducted a walk-through and performed an energy audit of the appliances at 1305 Paradise Falls on December 15, 2010 (N.T. 34-35).
16. PPL estimates the 73 feet of baseboard heaters at 1305 Paradise Falls have the potential to consume 13,140 kWh during a 30-day period (N.T. 35-36).

17. PPL removed the electric meter at 1305 Paradise Falls and tested it on April 27, 2011, finding that it was 99.8% accurate (N.T. 36-37; PPL Exh. 4).

18. PPL read Complainant’s electric meter on a daily basis through the electric lines back to PPL’s computer system (N.T. 37-39).

19. Complainant owes a balance of $126.93 on this account (N.T. 40-41).

20. Complainant’s account was finalized and placed in the name of her daughter, Christina L. Knabe, on June 28, 2011 (N.T. 40-41).

DISCUSSION

		Complainant disputes as unreasonably high the bills she received from Respondent for residential electric service during the cold weather months of December 2009 through February 2010, and for the same period during the previous years (N.T. 14, 18-19).  Complainant wants the charges adjusted to reflect her actual usage.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, substantial evidence in the record must support the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case 
where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980); Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).

		The “Waldron Rule” is nothing more than an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-706 (Pa. Cmwlth. 1984).  As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Kupstas v. Pennsylvania Gas & Water Company, Docket No. F-09136863 (Order entered September 17, 1992).  The Commission applied the Waldron Rule to a commercial account in Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995).  Applying these criteria to the present case reveals the following.

		Initially, Complainant challenges her electric bills because she insists she paid the same amount year-round, regardless of whether she lived at 1305 Paradise Falls or not (N.T. 18‑19).  PPL explains Complainant was on budget billing during this time, which takes her annual usage and divides that amount by 12 to derive an average monthly bill (N.T. 32).  Thus, Complainant was paying the same amount every month, because the total annual bill was spread out over 12 months.  Commission regulation permits a public utility to offer budget billing as an option.  52 Pa. Code §56.12(7).

		Next, Complainant disputes the bills for electric service in December 2009 through February 2010, and for the same period during the previous years as being too high (N.T. 14, 18‑19).  She was billed for 4,498 kWh in December 2009, 4,399 kWh in January 2010, and 4,132 kWh in February 2010; she was billed for 4,624 kWh in December 2008, 4,188 kWh in January 2009, and 3,698 kWh in February 2009 (PPL Exh. 1-A).  In fact, a review of PPL’s Account Activity Statement (PPL Exh. 1-A), with one notable exception to be discussed infra, shows electric consumption for the period of December through March of each year to be consistently and significantly higher than for the remainder of each year. [footnoteRef:2] [2:  	See, Finding of Fact No. 14, supra.] 


		Complainant relates that she lives alone at 1305 Paradise Falls during the months of June through mid-September.  Her grandchildren visit occasionally on weekends and seven or eight family members gather there for four days over the Thanksgiving Holiday.  Otherwise, the house is vacant (N.T. 15-16, 25).

		Complainant has a plumber/maintenance man, who “shuts everything off” and drains the water pipes for her at 1305 Paradise Falls after Thanksgiving.  He sets the house up for Complainant to live there the following June.  He follows the same routine every year (N.T. 16‑17, 26).  As far as she knows, Complainant believes the electricity is shut off at the breaker box at the end of each season (N.T. 16).

		As part of its investigation into her high-bill complaint, PPL removed Complainant’s electric meter and tested it on April 27, 2011.  PPL found the meter to be 99.8% accurate (N.T. 36-37; PPL Exh. 4).  Since it is within ±2% of 100% accuracy, this test result comports with Commission regulations pertaining to electric meter accuracy.  52 Pa. Code §§57.20, 57.24.

		Also as part of its investigation, PPL conducted a walk-through and performed an energy audit of the appliances at 1305 Paradise Falls on December 15, 2010 (N.T. 34-35).  For electrical appliances, 1305 Paradise Falls has a kitchen stove, a microwave, a refrigerator, two television sets, a washer and dryer, a water heater, a ceiling fan, and 73 feet of baseboard heaters; a pellet stove has an electric fan on it (N.T. 13-14, 17-18, 21, 24-25, 35-36, 39).  PPL estimates the 73 feet of baseboard heaters alone have the potential to consume 13,140 kWh during a 30‑day period (N.T. 35-36).  Hence, the highest recorded usage of 4,624 kWh that occurred during a 32-day period on the December 26, 2008 bill was significantly lower than the potential consumption (PPL Exh. 1-A). 

		While Complainant may honestly believe electric service was shut off at the breaker box for the premises at the end of each season, she has not proven that to be the case.  Notable is the fact that after PPL conducted its walk-through and performed an energy audit on December 15, 2010, the recorded electric consumption dropped precipitously to 47 kWh in each of the months of January and February 2011 and remained appreciably lower thereafter (PPL Exh. 1-A).  While certainly assigning no wrongdoing for this occurrence, it is, nevertheless, noteworthy and but one circumstance to cast doubt upon the assertion that electric service was indeed shut off after each season.

		In summary, the record reflects that until January 2011, this account consistently experienced the highest billing during the cold weather months of December through March of each year, Complainant had the potential to consume the amount of electricity for which she was billed by virtue of electric baseboard heaters, and she has not proved that the service was shut off at the end of each season.  Consequently, Complainant has not met her burden of proving that she is entitled to relief.  Accordingly, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.

2. Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Ann Lindholm against PPL Electric Utilities Corporation at Docket No. C-2011-2235704 is hereby denied.


Date:  April 27, 2012											
							John H. Corbett, Jr.
							Administrative Law Judge
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