BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Keenya Walker				:
						:	
	v.					:		C-2011-2270234
					:
Verizon Pennsylvania, Inc.			:




	ORDER REFERRING COMPLAINT TO MEDIATION UNIT

On October 25, 2011, Keenya Walker (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Verizon or Respondent).[footnoteRef:1]  The lengthy Complainant alleged reliability, safety or quality of service problems along with accusations of fraud, misrepresentation and denial of service by Verizon.  The many imprecise references in the Complaint make even the facts alleged by the Complainant difficult to ascertain. [1:  	Complainant had filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2898652, but that case was closed by BCS upon the filing of this formal Complaint.] 


Verizon’s Answer to the Complaint was due on November 21, 2011, but Verizon asked for and received an extension of time in which to file its Answer until December 5, 2011.

On December 5, 2011, Verizon filed an Answer and New Matter, properly endorsed with a Notice to Plead, to the Complaint.  Verizon asserted that no reliability issue exists in this case, but that the repeated interruptions to Complainant’s service were due to six suspensions due to non-payment between May 2010 and May 2011.  Answer at 2, ¶ 4.  Verizon then provides its own narrative of the events surrounding this Complaint.  While that narrative is more comprehensible than that supplied by the Complainant, the facts alleged in the Complaint and those alleged in the Answer are distinctly at odds.

Also on December 5, 2011, Verizon filed Preliminary Objections and a motion to Strike, properly endorsed with a Notice to Plead, citing or referencing by implication 52 Pa Code § 5.101(a)(1) - (4).  Verizon specifically references the Complainant’s request for a cash judgment as grounds for dismissal under Code § 5.101(a)(1), lack of jurisdiction.  Preliminary Objections at 1, ¶ 1.

To date, the Complainant has not filed any responsive pleading to either Verizon’s New Matter or to Verizon’s Preliminary Objections and Motion to Strike.

  The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

The grounds for preliminary objections are limited to those set forth in 52 Pa Code § 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  A preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

As noted, above, the facts alleged in this case by the Complainant and the Respondent are not in accord.  The Complainant’s request for relief is for a bill adjustment and a “suitable cash judgment.”   As the facts are, at this point, unclear, and as the point of contention appears to be economic, this matter will be referred to the Commission’s Mediation Unit for review and appropriate action.





THEREFORE,

IT IS ORDERED:

1.	That the complaint of Keenya Walker against Verizon Pennsylvania Inc. at Docket No. C-2011-2270234 will be referred to the Commission’s Mediation Unit for mediation review.

2.	That should the parties fail to resolve the matter with the aid of the mediator, the complaint at Docket No. C-2011-2270234 shall be scheduled for hearing.

  
Date:	May 4, 2012					___________________________________
							Dennis J. Buckley
							Administrative Law Judge
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