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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Matthew Gillette					:	
							:
	v.						:		F-2011-2266733
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about September 6, 2011[footnoteRef:1], Matthew Gillette (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging he was being overcharged.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 2841425 issued on or about August 16, 2011.  On October 31, 2011, Respondent filed an Answer denying the material allegations of the Complaint.   [1:  There are two date stamps on the Formal Complaint, one for September 6, 2011, and one for October 3, 2011.] 


By Hearing Notice dated December 13, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of February 2, 2012.  A Prehearing Order was issued on December 14, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se; the Respondent was represented by counsel.  The Complainant proffered one (1) exhibit that was entered into the record.  The Respondent proffered three (3) exhibits that were each entered into the record.  The record closed on March 2, 2012.

FINDINGS OF FACT

1. Matthew Gillette, the Complainant, resides at and receives electric service at 67 Lincoln Avenue, Carbondale, Pennsylvania 18407.  (Complaint).
 
2. PPL Electric Utilities Corporation, the Respondent, is a jurisdictional public utility that provides electric service to Pennsylvania customers.

3. On or about October 9, 2008, the Complainant’s meter malfunctioned and stopped recording his electric usage.  (Tr. 26).

4. On July 28, 2009, the Respondent sent the Complainant a letter stating “It’s very important that we talk to you regarding your electric service account.”  (Exh. C-1).

5. The Complainant did not speak with the Respondent in response to the July 28, 2009 letter.  (Tr. 31).

6. From December 2007 through October 2008, the Complainant’s bill ranged from a low of $24 to a high of $91.  His average kilowatt usage was 608 KWH.  (PPL Exh. 1).

7.  On May 6, 2011, the Respondent replaced the Complainant’s meter.  (PPL Exh 5).

8. On May 25, 2011, the Respondent mailed the Complainant a letter explaining that the “meter was not recording” and had been replaced.  The letter further explained that the Respondent rebilled the Complainant based upon average usage.  The rebilled amount was $1,051.04.  (PPL Exh. 5).
9. From June 13, 2011, through January 12, 2012, the Complainant’s bill ranged from a low of $82 to a high of $204.  His average kilowatt usage was 1252 KWH.  (PPL Exh. 2).

10.  Two blocks of time are available to determine the Complainant’s average usage; they are the time before the meter stopped and the time after the meter stopped.  The Complainant’s average before the meter stopped was 608 KWH, after the meter stopped, it was 1252 KWH.  The average of those two figures is 930 KWH.
 
DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must  present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

At some point prior to October 9, 2008, the Complainant’s electric meter stopped recording his usage.  For the next thirty (30) months the Complainant received and paid a nominal bill, typically slightly over $8.  (Tr. 16).  Prior to the malfunction his bills ranged from a low of $24 to a high of $91, but never $8.  

The Respondent became aware of the malfunction and sent the Complainant a letter on July 28, 2009, stating that “[i]t’s very important that we speak with you about your electric service account” and asking that he call and speak with them.  The Complainant testified he called and “gave up on them after waiting for a period of time.”  (Tr. 16).  He made no additional attempts to reach the Respondent.  (Tr. 16).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pennsylvania Pub. Util. Comm’n, supra.  

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988).

There is no dispute regarding the fact that the meter stopped, and that thirty (30) months went by before the Respondent issued a make-up bill.  The complaint raised by Mr. Gillette, is whether the Respondent should have rebilled at the rate they chose.  The Respondent billed the Complainant at the average daily usage on the new meter, that is, from November 10, 2010 through May 13, 2011 using 8,262 KWH.  (PPL Exh. 5). The Complainant argues that “[t]heir estimate … should be from the time they knew the meter failed, moving six months forward.”  (Tr. 20).  In other words, the Complainant argues that he should be billed for six (6) months at 650 KWH per month.  The 650 KWH was his average usage in 2008, as provided by the Respondent. (Tr. 8, 21).

I disagree.  As noted above, a public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  There is no statutory or regulatory provision for exempting a customer from paying for his or her service.  Indeed the statutory provisions on rates state:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person…a greater or less rate for any service rendered or to be rendered by such utility than that specified in the tariff of such utility applicable thereto.  66 Pa. C.S. § 1303.

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person…66 Pa. C.S. § 1304.


Here, by the Respondent charging the Complainant for six (6) months of service, when in fact he used thirty (30) months of service the Respondent provided the Complainant with twenty-four (24) months of service at a rate of zero.  Clearly, some kilowatt hours were used and must be charged at the tariff rate.  66 Pa. C.S. §§ 1303, 1304.  There are two blocks of time for the Complainant that we know the actual usage.  Those time blocks are January 15, 2008 through October 9, 2008.  The average usage for that block of time was 608 kilowatt hours per month.[footnoteRef:2]  The second known time block is June 13, 2011 through January 12, 2012.  The Complainant’s usage doubled at some point in time, but unfortunately, there is no evidence of the circumstances leading to that increase, nor do we know when the increased usage began.  The average usage for that block of time was 1252 kilowatt hours per month.   [2:  This is a nine month block of time.  The kilowatt hour usage for those nine months was 867, 407, 604, 445, 436, 690, 845, 747, and 433.  The total usage was 5474.  The average usage was 608 kilowatt hours per month.  PPL Exh.  1.] 


The Complainant argues that the kilowatt hours used to determine his bill should be the lower of the known usage.  In light of the lack of evidence for the period from October 8, 2008 to June 13, 2011, I agree.  Therefore, Respondent should have charged the Complainant at their tariffed rate in effect for each of the thirty (30) months of service, multiplied by the 608 kilowatt hours.

The Public Utility Code regulations provide:

When a public utility renders a make-up bill for previously unbilled public utility service which accrued in the past 4 years resulting from public utility billing error, meter failure, leakage that could not have been reasonably detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is the greater:

(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

i. The period during which the excess amount accrued,
ii.   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  52 Pa. Code § 56.14.

Additionally, the Complainant argues that “they knew the meter failed, but they chose not to do anything about it.”  (Tr. 20).  A utility is required to provide safe, efficient, reasonable and adequate service.  66 Pa. C.S. § 1501.  The Respondent knew at or about July 28, 2009, that there was an issue with the Complainant’s electric service and put the Complainant on notice that something with his account required his immediate attention.  The Respondent’s letter of July 28, 2009, stated unequivocally “[i]t’s very important that we talk to you regarding your electric service account.  Please call us as soon as possible.”  (Emphasis added).  The Complainant stated that he called, waited, and gave up; he did not call again, despite the urgent language of the letter.  The Respondent did not follow up on the letter and nothing happened until the rebilling in May 2011.  I find that both the Complainant and the Respondent failed to act reasonably or adequately.  Indeed, had the Complainant contacted the Respondent as requested the issue would have been resolved in 2009 and not 2011.  It is not reasonable to have called once and not waited for a response.  Since the Complainant hung up it is even more unreasonable to have not placed the call again considering the language of the letter.  Furthermore, the Complainant knew with his first $8 bill that something was amiss and simply chose to continue to receive electric service without notifying the Respondent that something was wrong with his bill.  The Complainant is equally at fault as the Respondent for the trajectory of this meter failure and make-up bill.

In summary, the Complainant failed to prove that the Respondent should charge him for six (6) months at a lesser rate.  The Complainant used the service for thirty (30) months and must be charged the tariff rate for each month of service like any other customer.  The Formal Complaint is dismissed in part and the Respondent is ordered to issue a corrected make‑up bill.  

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant  bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person…a greater or less rate for any service rendered or to be rendered by such utility than that specified in the tariff of such utility applicable thereto.  66 Pa. C.S. § 1303.

5.	No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person.  66 Pa. C.S. § 1304.

6.	A utility is required to provide safe, efficient, reasonable and adequate service.  66 PA. C.S. § 1501.  

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Matthew Gillette is dismissed in part.

2. That within twenty (20) days from the Commission’s final order in this case, PPL Electric Utilities Corporation shall render a corrected make-up bill charging Matthew Gillette 608 KWH per month for thirty (30) months of electric service provided at the tariff rate in place for each month during the period from November 11, 2011 through June 13, 2011.

3. That beginning with the first billing period following the Commission’s final order in this case, PPL Electric Utilities Corporation shall bill Matthew Gillette in equal installments for the make-up bill so that the make-up bill is paid in full within thirty (30) months.  

4. That Matthew Gillette shall timely pay his current bills for electric service plus the make-up bill.

5.	That the Secretary’s Bureau mark Docket No. F-2011-2266733 closed.


Date:	April 16, 2012					_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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