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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On October 20, 2011, Raquel Muniz (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent) alleging that her bills were high, that she suspected her landlord’s son on the second floor had stolen her gas, and that the Respondent did not do any investigation.  She asked that the Commission investigate the situation and do her justice.   


The Respondent filed an answer dated November 21, 2011 denying the material allegations of the complaint.  It stated that the Complainant’s bills were correct as rendered and that no foreign load existed at the service address.   


By Hearing Notice dated January 20, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of March 23, 2012 in Philadelphia.  It also notified the parties that they should be present in the hearing room until their case was called.



A Prehearing Order was issued on January 23, 2012, stating the location, date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the parties’ case was called.  The Complainant proceeded unrepresented.  She testified on her behalf and did not introduce any exhibit.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced six exhibits into the record.  All the exhibits were admitted into the record.


The record closed at the conclusion of the hearing on March 23, 2012. 
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes gas service at 1432 E. Cheltenham Avenue, 1st Floor, Philadelphia, Pennsylvania.  Her gas service was first established on November 4, 2009 (N.T. 5, 51, 63).


2.
The Respondent is Philadelphia Gas Works whose business address is 800 W. Montgomery Avenue, Philadelphia, PA.


3.
The Complainant lives alone at this address (N.T. 34, 35).



4.
The Complainant is on the first floor of a two-story house; the Complainant’s landlord’s son occupies the second floor.  The tenants’ meters are located in the basement, to which the Complainant’s first floor residence provides access (N.T. 29, 30).


5.
The Complainant’s gas appliances consist of a heater, a stove, and a hot water tank (N.T. 35).


6.
Before, the Complainant lived at 6951 Gillespie Street, 1st Floor, Philadelphia, PA.  The unpaid balance of $3,217.70 at this address was transferred to the Complainant’s Cheltenham address (N.T. 49, 50; PGW Exhibit 1).   


7.
The Complainant also lived at 3343 Chippendale Street, Philadelphia, PA.  The unpaid balance of $466.68 at this address was also transferred to the Complainant’s Cheltenham address (N.T. 50, 51; PG Exhibit 1).



8.
The Complainant’s bills with the due dates of January 13, February 11, March 12, April 12, and May 11, 2010 were $269.75, $486.96, $679.51, $590.48, and $494.53.  All these bills were based on actual meter readings (N.T. 52-54; PGW Exhibit 1).   


9.
On June 17, 2010, the Respondent shut off the Complainant’s gas at the curb for nonpayment (N.T. 54, 64, 73, 74).      


10.
On September 17, 2010, the Respondent turned on the Complainant’s gas after she paid $123.23.  The Respondent also put a lock on the 2nd Floor meter on September 20, 2011 (N.T. 54, 55, 74, 75; PGW Exhibit 1).


11.
On September 22, 2010, the Complainant enrolled in the Respondent’s Customer Responsibility Program (CRP).  She made her first payment of $162.80 as a CRP customer on October 15, 2010 (N.T. 58, 59; PGW Exhibit 1).



12.
On May 24, 2011, the Respondent shut off the Complainant’s gas after her last payment of $167.80 on January 24, 2011 (N.T. 60, 61, 64-66; PGW Exhibits 1, 3).



13.
On February 4, 2010, the Complainant smelled gas in the basement.  The Respondent found three leaks on the fuel line because of loose connections.  The Respondent tightened two connections, temporarily repaired the rest, and advised the Complainant to talk to the landlord to see if any work had to be done.  He also issued a hazard tag for the heater (N.T. 70, 71; PGW Exhibit 3).



14.
On November 27, 2010, the Complainant smelled gas in the basement.  The Respondent found this odor came from gasoline generators used by contractors working on her neighbors’ houses at 1428 and 1430 Cheltenham Avenue.  Her neighbors were evacuated, but the Complainant was not.  The contractors dissipated the smell by shutting off the generators and venting the area (N.T. 77, 78; PGW Exhibit 3). 



15.
Between the establishment of the gas service at the Complainant’s residence on November 4, 2009 to the date of May 24, 2011 when the service was terminated for nonpayment, there was no complaint about foreign load or gas theft (N.T. 67, 68, 72; PGW Exhibit 3).



16.
On June 6, 2011, the Complainant began complaining about her gas being used by the landlord’s son on the second floor and insisted on an investigation of this use (N.T. 79, 80; PGW Exhibit 3).



17.
On June 24, 2011, the Respondent closed the Complainant’s June 6, 2011 complaint because the Respondent could not trace the lines when the service to the Complainant’s first floor and the landlord’s son’s second floor was off (N.T. 80, 81; PGW Exhibit 3).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


The Complainant complained that her bills were high, that she believed the landlord’s son had used her gas, but that the Respondent did not do anything.


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In a high bill complaint, the Complainant has the burden of proving by a preponderance of the evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) that the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.



Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001).



About her second complaint, the Respondent’s inaction on the landlord’s son’s use of her gas, the Complainant must show that the Respondent’s conduct was unreasonable, which is repugnant to its duty to provide adequate, efficient, safe, and reasonable service under Section 1501 of the Public Utility Code.



Finding of Facts No. 8 shows that the Complainant’s bills (January, February, March, April, and May 2010) were apparently high for a family of one person.  But the Complainant’s gas service was first established in November 2009.  With this billing history, the disputed bills did not have prior usage patterns to compare.



She suspected that her landlord’s son on the second floor had used her gas.



The law is well established that a utility tariff (list of rates and rules for service) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).  It is also well established that testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – are ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B. & K. Inc. v. Commonwealth, Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960), and that mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  No matter how honest and strong a complainant’s assertions are, they cannot form a finding in the complainant’s favor.


Further, there is no evidence that the metered usage has exceeded the actual use.


The Respondent testified that the Complainant’s service was terminated for nonpayment on May 24, 2011, that the Complainant first insisted on investigating the landlord’s son using her gas on June 6, 2011, and that the Respondent could not trace where the gas was going when the service was off.  It also testified that before May 24, 2011, the Complainant only complained about gas leaks.


For the reasons above, I conclude that the Complainant has not carried her burden of proof.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has not carried her burden of proof.  
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of Raquel Muniz against Philadelphia Gas Works at Docket No. C-2011-2270392 is denied; and


2.
That the record at Docket No. C-2011-2270392 is marked closed.

Date:
   April 18, 2012   



____________________________________








Ky Van Nguyen








Administrative Law Judge  

� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	§1501.  Character of service and facilities





     Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.
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