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OPINION AND ORDER 


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO) filed on January 17, 2012, to the Initial Decision of Administrative Law Judge 
Susan D. Colwell (ALJ), issued on December 22, 2011.  For the reasons stated below, we shall grant the Exceptions, in part, deny the Exceptions, in part, and modify the ALJ’s Initial Decision.

History of the Proceeding

On September 20, 2010, Stanley L. Elliott (Complainant) filed a Formal Complaint (Complaint) with the Commission against PECO for an outstanding electrical bill for which PECO alleged the Complainant had accepted responsibility.  The outstanding bill pertains to the Complainant’s uncle’s account at 6028 Kingsessing Avenue, 2nd Floor, Philadelphia, Pennsylvania 19142 (service address), where service was terminated for unpaid balances.  The Complainant averred that in 2008, he called PECO to obtain new service in his name at his uncle’s residence.  However, since the Complainant had no lease agreement, he was unable to get new service.  A PECO employee told him that he could, however, initiate service at his uncle’s residence for $95.00.  The Complainant further averred that he initially agreed to initiate service in his name, but subsequently requested PECO to cancel the service in his name when the month was out.

On February 14, 2010, the Complainant established new electric service at 5812 N. 2nd Street, Apt 2B, Philadelphia, Pennsylvania 19120, and PECO transferred the balance from his uncle’s residence to his new account at his new address.  The Complainant claimed that he received a bill with a zero balance, but now there is an outstanding amount of $2,413.43 which he claims he cannot afford to pay.  The Complainant disputes that he had agreed to be responsible for his uncle’s arrearage.  As a remedy, he requested that the Commission determine who was responsible for transferring the outstanding bill in his name and to make that person responsible for paying it.
 
PECO filed its Answer on October 21, 2010.  In its Answer, PECO indicated that service at the Complainant’s uncle’s service address was terminated on October 8, 2008, for unpaid balances.  PECO also claimed that, on October 14, 2008, the Complainant requested that service at his uncle’s residence be turned on and agreed to be responsible for the bill.  At the Complainant’s request, PECO established electric service at Complainant’s present address at 5812 N. 2nd Street, Apt 2B, Philadelphia, Pennsylvania 19120, on February 14, 2010.  On February 16, 2010, the unpaid balance from the Complainant’s uncle’s account was transferred to the Complainant’s account.  PECO alleged that the Complainant admitted that he lived at the service address of his uncle’s residence prior to that time and had benefitted from the service.  PECO also claimed that, according to its records, the Complainant was added to the account as the primary rate payer, and is, therefore, responsible for the balance amount.

		A telephonic hearing was conducted by ALJ Colwell on October 17, 2011.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel and presented the testimony of one witness and introduced three exhibits.  As per the ALJ’s directive, by letter dated November 4, 2011, PECO provided payment information regarding a Low-Income Home Energy Assistance Program (LIHEAP) payment that was made to the account in question.  The ALJ admitted the letter into evidence.  The record was closed on November 24, 2011.

		In her Initial Decision, the ALJ sustained the Complaint and ordered PECO to remove the amount that was transferred, including late fees, from the service account for 6028 Kingsessing Avenue, 2nd Floor, to the account of Stanley L. Elliott at 5812 N. 2nd Street, Apt 2B.  I.D. at 10, 11.  As previously noted, PECO filed Exceptions on January 17, 2012.[footnoteRef:1]  [1: 		By correspondence dated January 11, 2012, PECO requested an extension of time to file its Exceptions.  By Secretarial Letter issued January 18, 2012, PECO was granted an extension of time, until January 17, 2012, to file its Exceptions. ] 





Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code, 
66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that PECO was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient initially to satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
The ALJ made twenty-eight Findings of Fact and reached five Conclusions of Law.  I.D. at 2-5, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Recommendation 

ALJ Colwell sustained the Complaint and directed PECO to remove from the Complainant’s account the amount that was transferred from the 6028 Kingsessing Avenue, 2nd Floor address.  In reaching her decision, the ALJ first noted that PECO directed the Complainant to fax or bring in his identification, as identification was required in order for PECO to transfer the account into the Complainant’s name.  I.D. at 9; Tr. at 47‑48.  The ALJ concluded that the service was not restored on October 14, 2008, when the Complainant had contacted PECO, because the Complainant did not provide identification to PECO and did not follow through with the final step of making a payment necessary to restore service.  However, the service was restored on October 22, 2010, after Jasper Bryant, the Complainant’s uncle, submitted a medical certification to PECO, and not due to any action on the Complainant’s part.  I.D. at 9.  

	The ALJ also stated that PECO continued to bill the service address at the Customer Assistance Program (CAP) rate, and CAP rates are specific to the ratepayer.  The ALJ reasoned that this led to the conclusion that PECO had the Complainant’s name on the bill, but believed that the ratepayer was his uncle, a certified CAP customer.  The ALJ further noted that a LIHEAP grant had been applied to the account, and the grant was applied for and granted to the Complainant’s uncle.  For all of these reasons, the ALJ found that the Complainant sustained his burden of proving that the arrearage from 6028 Kingsessing Avenue, 2nd Floor, was not his responsibility.  I.D. at 10.

PECO’s Exceptions 

	In its Exceptions, PECO submits that the Complainant failed to offer any credible evidence to demonstrate that he did not benefit from the service provided at the disputed property.  PECO noted that the Complainant’s acceptance of services at his uncle’s residence obligated him to pay for such services.  PECO also argues that a public utility may require payment of any outstanding balances, or portions thereof, if the applicant had resided at the property.  Exc. at 4-5.

		PECO further submits that the ALJ improperly presumed, without sufficient evidence, that because a customer must apply for initial enrollment in CAP, the account should have been removed from CAP rate when the Complainant was made the primary ratepayer if PECO Energy believed the Complainant was the “ratepayer.”  PECO claims this is an inaccurate presumption because, to the contrary, PECO does not automatically remove an account from its CAP rate when it learns of an additional customer at the property.  Instead, once an account is enrolled in CAP, continued enrollment is based on subsequent recertification and income verification.  PECO avers that there is no record evidence to determine whether or not the account remained eligible for PECO’s CAP rate.  As such, PECO submits that there was no basis to conclude that PECO Energy would have, or automatically should have, removed the account from CAP when it learned of the Complainant’s occupancy based on its current practices.  Exc. at 5.

		PECO further submits that the rate at which the account was billed is tangential to the relevant issue of whether the Complainant benefitted from the service provided to the disputed property prior to his request for new service.  PECO claims that the Complainant’s application was accepted, and, as a recipient of service, the Complainant became obligated contractually to the company when service is provided or service has been received pursuant to Rule 4.5 of PECO’s Commission-approved tariff.  Exc. at 5.  PECO cites to Section 1407(d) of the Public Utility Code, 66 Pa. C.S. § 407(d), for the proposition that a public utility may require the payment of any outstanding balance or portion of an outstanding balance accrued for the time period the applicant resided there.  Exc. at 5-6.  

Disposition

We are of the opinion that PECO failed to establish in the record that the Complainant is responsible for the arrearage at his uncle’s residence.  The record shows that in October 2008, the Complainant called for new service at his uncle’s residence, but since he did not have a lease agreement at the residence, PECO determined that he did not qualify for new service in his name.  The record also shows there was no transfer of electric service at the uncle’s residence to the Complainant as a result of that same October 2008 call despite the fact that the Complainant may have verbally agreed to have his uncle’s account transferred into his name.  The Complainant never followed through with the process by providing PECO with the necessary identification or documentation as instructed by the utility; nor did he make any payments necessary to restore service.  Therefore, service was not restored at that time, and a transfer of service to the Complainant was not effectuated.  There also is no record evidence of PECO informing the Complainant, at the time of the attempted transfer in October 2008, of the amount of arrearage at the Complainant’s uncle’s service address for which PECO claims the Complainant is responsible.  
Furthermore, it was not established that Complainant resided at his uncle’s home for any specific period of time, and thus, that he benefitted from PECO’s service.  Accordingly, for these reasons, we agree with the ALJ’s conclusion that the Complainant sustained his burden of proving that the arrearage from 6028 Kingsessing Avenue, 2nd Floor, was not his responsibility.

Nevertheless, we do not agree with the ALJ’s reasoning that the Complainant was not responsible for the arrearage on the basis that the account was not removed from PECO’s CAP when the Complainant was added as the primary ratepayer, or on the basis that the Complainant’s uncle applied for a LIHEAP grant.  The CAP and the LIHEAP programs are not necessarily ratepayer specific.  Although the CAP and/or LIHEAP benefit is established in a specific customer name, qualification for both programs is based on the income levels of all members of the household.  Additionally, we find merit in PECO’s Exceptions that it maintains an account in its CAP until after subsequent recertification and income verification.  As such, we shall grant PECO’s Exceptions with regard to this matter and modify the ALJ’s Initial Decision accordingly.

Conclusion

Based upon the forgoing discussion, we shall grant PECO’s Exceptions, in part, deny PECO’s Exceptions, in part, and adopt ALJ Susan L. Colwell’s Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of PECO Energy Company filed on January 17, 2012, to the Initial Decision of Administrative Law Judge Susan D. Colwell, are granted, in part, and denied, in part, consistent with this Opinion and Order. 

2. That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on December 22, 2011, is adopted as modified by this Opinion and Order.

3. That the Complaint filed by Stanley L. Elliott on September 20, 2010, is sustained, consistent with this Opinion and Order.

4. That PECO Energy Company is directed to remove the amount transferred from the service account for 6028 Kingsessing Avenue, 2nd Floor, to the account of Stanley L. Elliott at 5812 N. 2nd Street, Apartment 2B including any late fees. 

5. That this proceeding be marked closed.
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Rosemary Chiavetta
Secretary
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