BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission, et al.	:		
							:
		v.					:		R-2012-2285985, et al.
							:		
Peoples Natural Gas Company LLC			:		



INTERIM ORDER
ON PETITION TO INTERVENE OF THE 
COMMUNITY ACTION ASSOCIATION OF PENNSYLVANIA


		On February 27, 2012, Peoples Natural Gas Company (Peoples) filed a request for a general rate increase pursuant to Section 1308(d) of the Public Utility Code.[footnoteRef:1]  By order entered April 26, 2012, the Commission suspended the April 28, 2012 effective date of the increased rates until November 28, 2012 and directed the Office of Administrative Law Judge to hold hearings and consider whether the request was just, reasonable and in the public interest.  The matter was assigned to me and a prehearing conference was scheduled for Tuesday, May 8, 2012.  On April 30, 2012, I issued a prehearing conference order which, among other things, directed the filing of prehearing memoranda. [1:   	66 Pa. C.S. § 1308(d).
] 


		Several parties filed formal complaints, including the Office of Consumer Advocate (OCA), and the Office of Small Business Advocate (OSBA).  Others filed petitions to intervene including several gas suppliers and special interest groups including PIOGA and RESA.[footnoteRef:2]   [2:   	The reader is directed to the Prehearing Order dated May 9, 2012 for a more detailed recitation of the procedural history of this case.] 


On May 3, 2012, the Community Action Association of Pennsylvania (CAAP) filed a petition to intervene.  On May 7, 2012, Peoples filed an answer opposing the petition to intervene of CAAP on the grounds that the petition was untimely; that CAAP had failed to identify its members who have a direct interest in the proceedings; and that the interests of low income consumers identified by CAAP were already adequately represented by the OCA.  Also on May 7, 2012, CAAP filed an informal response to Peoples’ answer.

A prehearing conference was held on May 8, 2012, wherein I heard oral argument on CAAP’s petition from Peoples, CAAP and the OCA.  I held my ruling on the petition to intervene in abeyance pending CAAP’s identification of its members who had an interest in the outcome of the proceedings.  That list was emailed to me and to the other parties on May 8, 2012.  Upon consideration of the petition to intervene as supplemented by the May 8, 2012 list of members in Peoples’ service territory, Peoples’ answer to the petition and the oral arguments made at the prehearing conference, I will grant CAAP’s petition to intervene. 

The standard for granting a petition to intervene is provided by Section 5.72 of the Commission’s regulations:[footnoteRef:3] [3:   	52 Pa. Code § 5.72.] 

[bookmark: 5.72.] (a)  Persons. A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought. The right or interest may be one of the following: 

   (1)  A right conferred by statute of the United States or of the Commonwealth. 

   (2)  An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding. 

   (3)  Another interest of such nature that participation of the petitioner may be in the public interest. 

 (b)  Commonwealth. The Commonwealth or an officer or agency thereof may intervene as of right in a proceeding subject to paragraphs (1)—(3). 

		Peoples argues that CAAP’s petition to intervene should be denied because it fails to articulate a direct interest in the proceeding that is not represented by others, specifically, the OCA.

		CAAP states that it is a statewide association representing community action agencies that provide anti-poverty planning and community development activities and services for low-income communities.[footnoteRef:4]  At the prehearing conference, CAAP stated that it was representing the interests of its member agencies in Peoples’ service territory, but not specific individuals.  CAAP is particularly interested in the manner in which Peoples’ request for a rate increase may affect low income customers and is also interested in ensuring that Peoples’ universal service programs are appropriately funded and available.[footnoteRef:5]  Although it did not do so in its petition, it did provide a list of its members in Peoples’ service territory when directed to do so.[footnoteRef:6] [4:   	Petition to Intervene ¶ 1.
]  [5:   	Petition to Intervene ¶¶ 6, 7.
]  [6:   	Those members are:  Blair Co. Community Action Agency; Community Action Partnership of Cambria Co.; Community Action Partnership for Somerset County – Tableland Services, Inc.; Indiana Co. Community Action Program, Inc.; Westmoreland Community Action; Fayette Co. Community Action Agency, Inc.; Community Action, Inc.; Armstrong Co. Community Action Agency; Venango Co. Office of Economic Opportunity; Butler Co. Community Action & Development; Allegheny Co. Department of Human Services; Community Action Southwest; Community Services Program of Beaver County; Lawrence County Community Action Partnership; and Community Action Partnership of Mercer Co., Inc. 
] 


The status of an intervener is different from that of a person or a group filing a formal complaint.  A complainant must demonstrate that it has standing to oppose an application or other filing by identifying a direct, immediate and substantial interest that is likely to be impacted by approval of the filing.[footnoteRef:7]  Accordingly, a complainant has full rights as a party in an action.  In contrast, an intervener need only demonstrate an “interest,” but need not demonstrate the same level of immediacy or causation that is required to maintain a complaint.[footnoteRef:8]  Nevertheless, Section 5.73 directs that petitions to intervene on behalf of more than one person “may be required to list those persons and entities comprising the represented group.”[footnoteRef:9] [7:  	 In Home Oxygen and Medical Equipment v. Verizon Pennsylvania, Inc., PUC Docket No. C‑2011-2267086 (Initial Decision dated December 15, 2011).
]  [8:   	52 Pa. Code § 5.72.
]  [9:   	52 Pa. Code § 5.73(b).
] 


CAAP has articulated a sufficiently specific interest to merit intervention in this matter.  While it is certainly a better practice for a public interest group or any other association to name its affected members in a petition to intervene, CAAP’s failure to do so at the outset is not fatal to its petition, particularly in view of the fact that it identified its members promptly.

Peoples also objected to CAAP’s petition to intervene on the grounds that the OCA already adequately represents the interests of low income consumers.  At the prehearing conference the OCA strenuously opposed the basis for this argument and cited both statutory and case law which supports the notion that the presence of the OCA in litigation does not preclude the intervention of others.  In the OCA’s view, dismissing a community action group solely on the basis of the representation of consumer interests by the OCA would be inappropriate.

[bookmark: _GoBack]The OCA’s mission is, in part, “to represent the interest of consumers as a party, or otherwise participate for the purpose of representing consumers, before [the Public Utility Commission] in any matter properly before the commission . . . .”[footnoteRef:10]  This mandate to represent consumers is much broader than the specific interests of the low-income constituency served by the members of CAAP.  In oral argument the OCA pointed out that the broad interest of the OCA in advocating the interests of consumers generally may not be identical to those advocated by community action groups.  Indeed to the extent that the burden of funding universal service programs may fall upon residential consumers, the OCA and CAAP could well take opposite positions on that issue. [10:  	 Section 904-A(a) of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 309-4(a).
] 


I agree with the OCA and CAAP that OCA’s presence in a case does not bar the intervention of CAAP.  As discussed above, the interests of CAAP are much narrower than those of the OCA.  Second, Section 906-A of the Administrative Code explicitly provides that participation of the OCA in a proceeding shall not “limit the right of any consumer to bring a proceeding before either the commission or a court.”[footnoteRef:11]  Finally, even if there is some duplication of  the interests advocated by OCA and those advocated by CAAP, Section 5.72 of the regulations permits intervention based on “[a]nother interest of such nature that participation of the petitioner may be in the public interest.”[footnoteRef:12] [11:   	71 P.S. § 309-6.  See also South River Power Partners, L.P. v. Public Util. Comm’n, 673 A.2d 422, 426 (Pa. Cmwlth. 1996)(holding that the participation of the OCA does not presume that the interests of all of a utility’s consumers are adequately represented in a hearing before the Public Utility Commission).
]  [12:   	52 Pa. Code § 5.72(a)(3).
] 


Finally, Peoples argues that CAAP’s petition to intervene should be barred because it was filed more than 60 days after the initial filing of the rate increase request, without good cause shown.  At oral argument Peoples contended that it was prejudiced by the late-filed intervention because substantial discovery had already taken place and that the intervention of CAAP at this juncture of the proceedings may impede settlement discussions. 

The Commission’s rules do provide that where no specific time for the filing of petitions to intervene has been fixed, petitions should be filed within 60 days of an initial filing.[footnoteRef:13] In this case, 60 days after the initial filing of Peoples’ request for a rate increase on February 27, 2012 would mean that all petitions to intervene should have been filed by April 30, 2012.  CAAP filed its petition to intervene three days later, on May 3, 2012.  I find that Peoples was not significantly prejudiced by three days.  Further the petition was filed in advance of the prehearing conference scheduled for May 8, 2012, and CAAP did file a prehearing memorandum which outlined the issues that it wished to pursue.  Therefore, no real interest would be served by a strict application of Section 5.74(b).[footnoteRef:14] [13:   	52 Pa. Code § 5.74(b).
]  [14:   	52 Pa. Code § 1.2.] 


In sum, the petition to intervene of CAAP will be granted.



THEREFORE,

IT IS ORDERED:

1. That the petition to intervene of the Community Action Association of Pennsylvania in the above-captioned matter is granted.

2.	That if not already done, the Community Action Association of Pennsylvania shall file its list of member agencies in the service territory of Peoples Natural Gas Company LLP dated May 8, 2012 with the Commission’s Secretary’s Bureau within five days of issuance of this order.


Date:	May 10, 2012					_______________________________
							Mary D. Long
							Administrative Law Judge
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