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HISTORY OF THE PROCEEDINGS



On April 15, 2011, A. Edward Schwartz (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad (Railroad) and the Pennsylvania Department of Transportation (DOT).  The Commission docketed the complaint at C-2011-2237486.  The complaint alleges that the bridge carrying S.R. 4009 over the facilities of the Railroad is unsafe.  According to the complaint, the bridge is not being properly maintained by the Railroad and DOT.  The complaint alleges that a large hole has opened in the deck of the bridge.  The complaint states that debris from the bridge is falling onto the Railroad’s tracks.  The complaint claims that the Railroad is responsible for maintaining the bridge pursuant to a deed dated May 30, 1917.  Attached to the complaint is a copy of the May 30, 1917 deed.
According to the complaint, the bridge and S.R. 4009 have been posted with 10 ton weight limit signs.  The Complainant owns a horse farm along S.R. 4009 and receives deliveries in excess of 30 tons on a regular basis.  In addition, the Complainant’s vehicle and horse trailer weigh in excess of 10 tons.  The complaint contends that with the 10 ton weight limit, no delivery trucks, bedding trucks, fuel trucks, fire trucks, equipment delivery trucks or dump trucks can travel on S.R. 4009 or the bridge.

The complaint requests that the Commission direct that the bridge be repaired and the weight limit on the bridge increased.  Alternatively, the complaint requests that the Commission direct that the Railroad construct and maintain an at-grade crossing.


On May 5, 2011, the Commission issued a Secretarial Letter at C-2011-2237486.  The Secretarial Letter states that a Commission staff engineer conducted a field investigation and conference on April 6, 2011 at the site of the S.R. 4009 bridge.  According to the Secretarial Letter, DOT agreed to place a steel plate over the hole in the deck of the S.R. 4009 bridge and notified the Commission on April 15, 2011 that it had placed the steel plate over the hole on April 8, 2011.  The Secretarial Letter affirmed DOT’s action covering the hole and directed DOT to provide the most recent in-depth bridge inspection report for the S.R. 4009 bridge to the Railroad, LaPlume Township, Lackawanna County and the Commission within 30 days of the date of the Secretarial Letter.

On May 9, 2011, DOT filed an answer in response to the Complainant’s complaint.  The answer denies that the S.R. 4009 bridge is unsafe.  The answer asserts that DOT has been maintaining the wearing surface on the bridge.  DOT denies that the bridge is posted for 10 tons but rather that S.R. 4009 is posted for 10 tons.  The answer asserts that the Complainant may be able to use S.R. 4009 for local deliveries as well as emergency service, pursuant to 67 Pa. Code §189.3.  The answer requests that the Commission schedule a field conference in this matter.  


On May 13, 2011, the Complainant filed a petition for expedited hearing and interim emergency order.  The petition alleges that since the Complainant filed the complaint, the S.R. 4009 bridge has further deteriorated and that on May 11, 2011, DOT closed the S.R. 4009 bridge.  



By hearing notice dated May 17, 2011, the Commission scheduled an emergency hearing for this matter on May 25, 2011 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg, and assigned the case to me.  I issued a prehearing order on May 19, 2011, addressing, inter alia, requests for continuance, attorney representation and discovery.  By hearing notice dated May 19, 2011, the Commission scheduled a telephonic prehearing conference for this matter on May 23, 2011 at 2:00 p.m.


On May 18, 2011, DOT filed a petition for a protective order in these proceedings, pursuant to 52 Pa. Code §5.423.  On May 20, 2011, DOT filed a supplemental petition for a protective order.  None of the parties objected to DOT’s petitions.  On June 6, 2011, I issued an order granting the petition for a protective order.  


By order issued May 19, 2011, the Commission issued an order at C‑2011‑2237486.  The order stated that on May 10, 2011, DOT notified the Commission that a portion of the S.R. 4009 bridge had fallen onto the Railroad’s right of way, blocking the tracks.  The Railroad dispatched personnel to the site to remove the debris.  A Commission staff engineer conducted a field investigation and conference on May 12, 2011 at the site of the S.R. 4009 bridge.  According to the order, DOT had already taken action to close the bridge to vehicular traffic.  The order affirmed DOT’s action closing the S.R. 4009 bridge to vehicular traffic and directed DOT to perform any work to prevent pedestrian access to the S.R. 4009 bridge.  The order also directed DOT to provide for detours during the time the S.R. 4009 bridge is closed, maintain any barricades and provide any engineering inspections and analysis to determine the feasibility of reopening the S.R. 4009 bridge to the Commission.

I conducted the telephonic prehearing conference as scheduled on May 23, 2011.   At the prehearing conference, the Complainant stated that emergency vehicles had no access to his property since DOT closed the S.R. 4009 bridge.  The Complainant requested that the Commission order the construction of a public at-grade crossing in order to provide access to his property.  At the prehearing conference, I informed the parties that the emergency hearing scheduled for May 25, 2011 would be limited to the issues raised by the Complainant’s petition for interim emergency relief and not the merits of the underlying complaint.  (N.T. 7) 
I conducted the emergency hearing as scheduled on May 25, 2011.  At the hearing, Robert Sheils, Esquire, represented the Complainant who testified on his own behalf and presented the testimony of his wife.  Gina M. D’Alfonso, Esquire represented the Pennsylvania Department of Transportation which presented the testimony of one witness and the introduction of one exhibit.   Erin A Brennan, Esquire represented the Railroad which did not present any witnesses or exhibits.  Raymond C. Rinaldi, II, represented LaPlume Township which did not present any witnesses or exhibits.  Adam Young, Esquire represented the Commission’s Bureau of Transportation and Safety (BTS) which did not present any witnesses or exhibits.  

I issued an order dated May 27, 2011, concluding that the Complainant failed to demonstrate by a preponderance of the evidence that he was entitled to interim emergency relief, pursuant to 52 Pa. Code §3.6(b), denying the Complainant’s request for interim emergency relief and certifying the question of denying the Complainant’s request to the Commission, pursuant to 52 Pa. Code §3.10(b), to be processed in accordance with 52 Pa. Code 5.305 as a material question.  

On July 15, 2011, the Commission issued an opinion and order upholding my May 27, 2011, order denying the Complainant’s request for interim emergency relief.  The Commission’s July 15, 2011, order referred the matter to the Office of Administrative Law Judge for further proceedings.  

On August 10, 2011, DOT filed a petition at C-2011-2237486 to modify the Commission’s May 19, 2011 order, pursuant to 52 Pa. Code §§5.103 and 1.15.  The petition stated that DOT determined that an in-depth structural analysis is necessary to provide the information required by the Commission in the May 19, 2011 order.  The petition further alleged that it had taken additional time to retain an engineering consultant and prepare the in-depth structural analysis.  The petition alleged that the in-depth structural analysis would be available for distribution to the parties by October 31, 2011, in accordance with the protective order issued June 6, 2011.  The petition requested that the Commission modify the May 19, 2011 Order to direct DOT to distribute the in-depth analysis to the parties by October 31, 2011.  
None of the parties filed an answer to DOT’s petition.  On September 12, 2011, I issued an order modifying paragraph 5 of the Commission’s May 19, 2011 Order to direct DOT to provide the in-depth analysis to the parties by October 31, 2011.  On October 28, 2011, DOT distributed the analysis to the Railroad, the Commission’s Bureau of Investigation and Enforcement (I&E), Lackawanna County and LaPlume Township.



By hearing notice dated November 10, 2011, the Commission scheduled a telephonic prehearing conference for this matter on December 15, 2011 at 10:00 a.m.  I conducted the telephonic prehearing conference as scheduled on December 15, 2011.   At the prehearing conference, DOT indicated that it was willing to do work necessary to reopen the bridge to traffic.  N.T. 105  However, DOT advised that the bridge would be restricted to a load limit of 13 tons.  In addition, the roadway width between the guiderails would be 12 feet or one lane.  N.T. 105-106  This work could be accomplished by spring, 2012.  N.T. 106  


The Complainant objected to the proposal until he obtained the analysis and had an opportunity to review it.  N.T. 107  Since the protective order did not cover the Complainant, I informed the Complainant that he would have to take steps to modify the protective order.  N.T. 104 None of the other parties objected to DOT’s proposal.  N.T. 108-109  I requested that DOT and the Complainant advise me as soon as possible of whether the Complainant agreed to DOT’s proposal.  N.T. 113-114  Subsequently, DOT and the Complainant advised me that the Complainant did not agree to DOT’s proposal.

On January 23, 2012, the Complainant filed a petition to modify the June 6, 2011 protective order, pursuant to 52 Pa. Code §5.103.  The petition stated that the June 6, 2011 protective order did not direct DOT to provide a copy of the studies, reports or analyses to the Complainant.  The petition alleged that the Complainant must be able to review the studies, reports and analyses in order to properly evaluate the work that DOT proposed to perform to the S.R. 4009 bridge. The Complainant requested that I modify the June 6, 2011, protective order to include the Complainant and his engineer.  None of the parties filed an answer to the Complainant’s petition.  I issued an order on February 6, 2012, granting the petition and modifying the protective order.  On February 8, 2012, DOT distributed copies of the reports to the Complainant.



By hearing notice dated January 31, 2012, the Commission scheduled a hearing for this matter on March 21, 2012 at 10:00 a.m. in Hearing Room 4, Commonwealth Keystone Building, Harrisburg.  On February 6, 2012, I issued Prehearing Order #2, directing the parties to serve written direct and rebuttal testimony in advance of the hearing.


I conducted the hearing as scheduled on March 21, 2012.  At the hearing, Jill M. Spott, Esquire, represented the Complainant who presented one witness and two exhibits.  Gina M. D’Alfonso, Esquire represented the Pennsylvania Department of Transportation which presented two witnesses and five exhibits.   Adam Young, Esquire represented the Commission’s Bureau of Investigation and Enforcement which presented one witness.  Erin A Brennan, Esquire represented the Railroad which did not present any witnesses or exhibits.  Raymond C. Rinaldi, II, Esquire represented LaPlume Township which did not present any witnesses or exhibits.    Christine Coury, Esquire represented Lackawanna County which did not present any witnesses or exhibits. 


The hearing resulted in a transcript of seventy-seven pages, numbered 117-194.  The record closed on April 18, 2012, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT

1.
The bridge carrying S.R. 4009 can be reopened if vehicular loads are moved to the center of the structure and structure mounted guiderail and fencing are installed.  DOT St. 2, p. 5 

2.
The bridge can be reopened to carry maximum loads of 13 tons with a 12 foot wide traffic lane in the center of the deck.  DOT St. 2, p. 5  

3.
DOT will install guiderails for vehicular traffic and fencing for pedestrian traffic.  DOT St. 2, p. 4  

4.
DOT will perform the work at its initial cost and expense.  DOT St. 2, p. 7

5.
DOT’s engineering consultant performed a load rating analysis based on a one lane configuration in the center of the bridge.  DOT St. 1 p. 8, DOT Ex. 4  

6.
In the one lane configuration, the bridge could carry a maximum load of 13 tons.  DOT St. 1 p. 8-9  
7.
In the one lane configuration, the bridge could safely carry 13 ton loads and the weight of the structure mounted guiderail.  DOT St. 4, p.3

8.
The traffic lane had to be moved to the center of the bridge to accommodate the guiderail.  DOT St. 2, p. 5  

9.
The outer edges of the deck are deteriorated to the point where they would not allow for the installation of the structure mounted guiderail.  DOT St. 2, p. 5  

10.
The installation of the structure mounted guiderail and pedestrian fence would permit the bridge to be reopened.  DOT St. 2, p. 5, DOT Ex. 5  

11.
I&E concurs with DOT’s proposal to reopen the bridge.  I&E St. 1, p. 3 

12.
DOT’s inspection report was performed in accordance with accepted engineering practices and standards.  N.T. 183  

13.
DOT’s engineering consultant used visual observations, photographs, field measurements, concrete sounding and concrete core samples to evaluate the condition of the bridge. DOT St. 1 p. 3, DOT St. 4, p. 2-3, N.T. 141-145  

14.
The inspection reports submitted by DOT were conducted or supervised by Lawrence J. Egan, P.E., a Senior Bridge Engineer and Division Manager employed by Pennoni Associate, DOT’s engineering consultant.  DOT St. 1 p. 1-2, DOT Ex. 1   

15.
Mr. Egan has substantial experience in designing, rehabilitating and inspecting bridges.  DOT Ex. 1  

16.
Mr. Egan was the team leader for the field inspection of the bridge carrying S.R. 4009 and was on site for the field inspection.  DOT St. 1 p. 2  

17.
Mr. Egan signed the inspection report and load rating analysis and placed his Professional Engineer seal on those reports.  DOT St. 1 p. 2  

Discussion

Some of the statements and exhibits submitted by the parties are subject to the June 6, 2011 protective order and treated as confidential.  N.T. 124  A portion of DOT’s Statement No. 1 as well as DOT Exhibits 2, 3 and 4 are confidential and subject to the June 6, 2011 protective order.  N.T. 124-125  I have produced only one public version of this recommended decision by avoiding specific references to DOT Exhibits 2, 3 and 4 which are lengthy reports.      

At the beginning of the hearing, I reiterated that the scope of the hearing was limited to the issue of whether the Commission should approve DOT’s proposal to reopen the S.R. 4009 bridge. N.T. 122  As the participant seeking an order of the Commission approving its proposal, DOT bears the burden of proof, pursuant to the provisions of 66 Pa.C. S. §332(a).  DOT must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet its burden of proof, DOT must present evidence more convincing, by even the smallest amount, than that presented by the Complainant.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  DOT has met this burden.
This case involves the crossing where S.R. 4009 crosses over the facilities of the Railroad in LaPlume Township, Lackawanna County.  The complaint filed on April 15, 2011, alleged that the bridge carrying S.R. 4009 over the facilities of the Railroad was unsafe.  The complaint requested that the Commission direct that the bridge be repaired and the weight limit on the bridge be increased.  

The Commission’s May 19, 2011 order stated that DOT took action to close the bridge to vehicular traffic.  The order directed DOT to provide engineering inspection and analysis to determine the feasibility of reopening the bridge carrying S.R. 4009 and any remedial action necessary to reopen the bridge.  On October 28, 2011, DOT distributed the reports to the Railroad, I&E, Lackawanna County and LaPlume Township.  On February 8, 2012, DOT distributed copies of the reports to the Complainant.

At the March 21, 2012, hearing, DOT’s witness set forth the remedial measures it agreed to perform as necessary to reopen the bridge carrying S.R. 4009.  DOT St. 2, p. 4  The bridge carrying S.R. 4009 can be reopened if vehicular loads are moved to the center of the structure and structure mounted guiderail and fencing are installed.  DOT St. 2, p. 5 The bridge can be reopened to carry maximum loads of 13 tons  with a 12 foot wide traffic lane in the center of the deck.  DOT St. 2, p. 5  DOT will install guide rails for vehicular traffic and fencing for pedestrian traffic.  DOT St. 2, p. 4  DOT will perform the work at its initial cost and expense.  DOT St. 2, p. 7
DOT’s engineering consultant performed a load rating analysis based on a one lane configuration in the center of the bridge.  DOT St. 1 p. 8, DOT Ex. 4  The engineering consultant concluded that in this configuration, the bridge could carry a maximum load of 13 tons.  DOT St. 1 p. 8-9  DOT’s engineering consultant concluded that in this configuration, the bridge could safely carry 13 ton loads and the weight of the structure mounted guiderail.  DOT St. 4, p.3
DOT’s witness stated that its goal was to reopen the bridge to the largest load possible.  In order to do that, the traffic lane had to be moved to the center of the bridge to accommodate the guiderail.  DOT St. 2, p. 5  The outer edges of the deck are deteriorated to the point where they would not allow for the installation of the structure mounted guiderail.  DOT St. 2, p. 5  DOT presented a plan for the installation of the structure mounted guiderail and pedestrian fence that would permit the bridge to be reopened.  DOT St. 2, p. 5, DOT Ex. 5  I&E concurs with DOT’s proposal to reopen the bridge.  I&E St. 1, p. 3  DOT requests that the Commission approve the plan and direct it to perform the work at its initial cost.  DOT’s witness stated that it would take DOT two months from the time that the Commission issues an order to complete the work set forth in the plans.  N.T. 171  
The Complainant contends that the bridge carrying S.R. 4009 has significant deterioration, including cracking, missing concrete and exposed rebar.  Complainant St. 1, p.1  Based on these conditions, the Complainant concludes that the bridge is no longer safe for any loads.  Complainant St. 1, p.1  According to the Complainant, the bridge can fail at any time and if it does, the entire structure will collapse because it’s monolithic.  Complainant St. 1, p.2
The Complainant challenges the methods used by DOT in analyzing the bridge as well as the conclusions set forth in DOT’s structural analysis submitted as DOT Exs. 2, 3 & 4.  Complainant St. 1, p.3  According to the Complainant, the methodology used by DOT’s engineering consultant is “highly questionable, if not bogus.”  Complainant St. 1, p.3  The Complainant further states that the methods used by DOT’s consultant were designed to achieve the desired result.  Complainant St. 1, p.3  The Complainant states that he will not use the bridge unless it is repaired.  Complainant St. 1, p.4    
I conclude that DOT has established by a preponderance of the evidence that the Commission should approve its proposal to reopen the bridge carrying S.R. 4009.  I do so for several reasons.  First, the methods used by DOT’s engineering consultant to perform the inspection on the bridge were thorough.  I&E’s witness testified DOT’s inspection report was performed in accordance with accepted engineering practices and standards.  N.T. 183  The consultant used visual observations, photographs, field measurements, concrete sounding and concrete core samples to evaluate the condition of the bridge.  DOT St. 1 p. 3, DOT St. 4, p. 2-3, N.T. 141-145   
Second, the inspection reports submitted by DOT were conducted or supervised by Lawrence J. Egan, P.E., a Senior Bridge Engineer and Division Manager employed by Pennoni Associate, DOT’s engineering consultant.  DOT St. 1 p. 1-2, DOT Ex. 1   As can be seen from his resume, Mr. Egan has substantial experience in designing, rehabilitating and inspecting bridges.  DOT Ex. 1  Mr. Egan was the team leader for the field inspection of the bridge carrying S.R. 4009 and was on site for the field inspection.  DOT St. 1 p. 2  Mr. Egan signed the inspection report and load rating analysis and placed his Professional Engineer seal on those reports.  DOT St. 1 p. 2  I find Mr. Egan’s testimony to be persuasive and credible.

Third, without discussing in detail the confidential inspection reports submitted as DOT Exs. 2, 3 &4, these reports are detailed, thorough and support DOT’s proposal.  There is little doubt that the bridge is deteriorated and in poor condition.  DOT Ex. 2  However, DOT’s consultant produced a load rating analysis that supports DOT’s proposed weight limit posting.  DOT Ex. 4 

Fourth, the Complainant presented no credible evidence to refute DOT’s testimony and exhibits.  The Complainant did not present any credible testimony to support his assertions that the bridge is no longer safe to carry any loads, that the entire structure will collapse or that the methodology used by DOT’s engineering consultant is questionable.  While the Complainant testified that he had experience constructing bridges and dams, there is no indication that he has any experience in designing or inspecting bridges.  There is no evidence that the Complainant is an engineer with education or training in designing or inspecting bridges.

Since the Complainant is not qualified as an expert in designing or inspecting bridges by either experience or education, his opinion testimony has little value as to the safety of the bridge.  Delaware and Hudson Railroad Corporation v. Pennsylvania Pub. Util. Comm’n, 182 A.2d 254 (Pa. Super. 1962)  The Complainant’s evidence regarding the safety of the bridge consisted mostly of unsupported assertions and attacks on DOT’s witnesses and reports.  Assertions, no matter how honest or strong, cannot form the basis of a finding in the Complainant’s favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)    

Since DOT has established by a preponderance of the evidence that the Commission should approve its proposal to reopen the bridge carrying S.R. 4009, I will issue the following order.   
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this case.

2.
The standard of proof in an administrative agency case is a preponderance of the evidence.

3.
A preponderance of the evidence is achieved by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

ORDER

THEREFORE,

IT IS RECOMMENDED:



1.
That the plans submitted by the Pennsylvania Department of Transportation at the March 21, 2012 hearing, marked PennDOT Exhibit 5, entitled “Lacawanna (sic) County, S.R. 4009, Sec. Brg”, composed of two (2) sheets, are approved.


2.
That the Pennsylvania Department of Transportation, at its initial cost and expense, perform and complete the work set forth in the plans marked PennDOT Exhibit 5, entitled “Lacawanna (sic) County, S.R. 4009, Sec. Brg”, composed of two (2) sheets, approved above.



3.
That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, at its initial cost and expense, furnish and maintain flagmen and watchmen, as necessary, to protect its operations during the time the Pennsylvania Department of Transportation performs and completes the work set forth in the approved plans.


4.
That the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad cooperate with the Pennsylvania Department of Transportation and conduct its operations in the vicinity of the bridge carrying S.R. 4009 over its facilities in a safe manner and under control during the time the Pennsylvania Department of Transportation performs and completes the work set forth in the approved plans. 



5.
That the Pennsylvania Department of Transportation, at its initial cost and expense, shall install and maintain, in accordance with the Manual on Uniform Traffic Control Devices, signs indicating that the weight limit of the bridge is 13 tons.



6.
That the Pennsylvania Department of Transportation report to the Pennsylvania Public Utility Commission the date of actual completion of the work set forth in the approved plans at the earliest practicable time subsequent to the date it completes the work set forth in the approved plans.


7.
That this order, insofar as it imposes any costs on any of the parties, is without prejudice to any party’s right to recover all or part of such costs incurred from others in accordance with any lawful agreement.



8.
That upon completion of the work set forth in the approved plans, this proceeding be scheduled for a hearing at a time and place set by the Pennsylvania Public Utility Commission, to receive evidence relative to the allocation of all costs of the work set forth in the approved plans, assignment of inspection and future maintenance responsibilities for the bridge carrying S.R. 4009 over the facilities of the Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad, located in LaPlume Township, Lackawanna County  and any other matters relevant to this proceeding.


Date:
April 25, 2012
____________________________


David A. Salapa



Administrative Law Judge
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